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Summary

The international reconstruction effort in Afghanistan after 2001 created an opportunity to
advance human rights, and women’s and girls’ rights in particular. Although its
achievements have fallen short of what was envisioned, significant improvements in legal
protections have emerged through the adoption of new and revised laws, the founding and
growth of legal aid organizations, and the training of a cadre of women lawyers,

prosecutors, and judges.

In addition, efforts by nongovernmental organizations and some governmental bodies to
support legal aid and implement reforms have had significant impact in increasing access

to justice for women, notably the 2009 Elimination of Violence against Women (EVAW) law.

More than a decade after it came into effect, EVAW has helped facilitate a rise in both
reporting and investigations of violent crimes against women and girls, and, to a lesser
extent, convictions of those responsible. With the support and funding of international
donors, the Afghan government established specialized police units called “Family
Response Units,” prosecution offices, and special courts with female judges to carry out
the EVAW law. Particularly in urban areas, women have seen growing awareness of the law

and improvements in the way judicial institutions respond to EVAW cases.

But as the opposition armed group, the Taliban, have made territorial gains, the prospect
of a Taliban-dominated government or descent into fragmented civil war threatens the
existing constitutional order, including provisions guaranteeing women’s equality and the
EVAW law.

This report is being released as the United States and other countries complete their troop
withdrawals from Afghanistan, leaving uncertain the survival of the post-2001 Afghan
state. In light of this, it is vital that Afghanistan’s international partners continue to

support efforts to protect women and girls from violence and hold perpetrators to account.
The EVAW law, decreed by then-President Hamid Karzai in 2009 and reconfirmed by

President Ashraf Ghani in 2018, makes 22 acts of abuse toward women criminal offenses,

including rape, battery, forced marriage, preventing women from acquiring property, and
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prohibiting a woman or girl from going to school or work. The law has encountered
considerable resistance from conservatives inside the Afghan judiciary and parliament but
has also driven slow but genuine change and has become an advocacy lynchpin for the

efforts of Afghan women’s rights groups to reform other laws.

Despite the gains since 2009, full implementation of the EVAW law remains elusive, with
all actors involved—including police, prosecutors, and judges—often deterring women
from filing complaints and pressing them to seek meditation within their family instead.
Family pressure, financial dependence, stigma associated with filing a complaint, and fear
of reprisals, including losing their children, have also deterred women from registering

cases.

This report focuses on the experiences of Afghan women in their attempts to pursue justice
through the EVAW process. It is based on 61 interviews between 2018 and 2021. We
interviewed women and girls who had reported crimes that fell under the EVAW provisions,
either directly to the police or to designated EVAW prosecution units in Kabul, Herat,
Mazar-e Sharif, and Bamiyan. We also interviewed prosecutors involved in EVAW cases,
judges from the special EVAW units, lawyers, legal aid providers, healthcare workers, and
staff from nongovernmental organizations and other advocacy groups who have been

involved in EVAW investigations, training, and reforms.

From the moment an Afghan woman decides to file a complaint under the EVAW law, she
faces resistance. If she files the complaint with the police, they are supposed to either take
the complaint or refer her to the nearest EVAW investigation unit. However, in many cases
involving violence from a male family member—often the husband—police discourage

women from filing a case and pressure her to go home and reconcile.

Even if she manages to file a case, pressure or threats from relatives frequently compels
women to withdraw cases before or after they reach the investigation stage. In most of
these cases, the women do not have access to lawyers. Because the EVAW law provides
that prosecution of most crimes must be based on a complaint that the victim, her family,

or her attorney files, the case cannot proceed and is dropped if a complaint is withdrawn.

Although mediation is often dangerous for women who are put at risk by being convinced

to reconcile with their abuser, EVAW cases are commonly resolved through family
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mediation—often traditional informal councils, or jirgas. The EVAW law prohibits mediation
in only five kinds of offenses against women: rape, forced sale of sex, publicizing the
identity of a victim, burning or the use of chemical substances to cause harm, and forced
self-immolation or suicide. For these offenses, even if the woman (or family member in the
case of death) does not file a complaint, or tries to withdraw it, the state is obligated to
prosecute. In all other cases, police and other officials can pressure the woman to have her

case resolved through mediation.

In violation of the law, EVAW officials have sometimes referred cases to mediation when it
is prohibited. Particularly outside major cities, officials often refer women and their
relatives to traditional councils to resolve cases, including violent crimes, thereby
bypassing the justice system altogether. This kind of mediation often leads to outcomes
that deny women protection and justice and reinforces impunity, even for the most

serious crimes.

Failure by police to arrest suspects is one of the most common reasons that cases do not
progress. Police are particularly reluctant to arrest husbands accused of violence against
their wives. Although conviction rates for murdering women have risen, this is not the case
for so-called “honor killings,” when women and girls are killed by family members. While
the revised 2018 penal code stipulates that “honor” is not a defense in a murder case,
“honor killings” remain widespread. Particularly in rural areas, judicial authorities often

condone them.

As cases move forward, complainants face additional obstacles. Lawyers told Human
Rights Watch that, while awareness of the EVAW law has improved in recent years, police
and prosecutors in many parts of Afghanistan still lack knowledge of the law or
deliberately ignore it. One lawyer described the case of a woman who filed a complaint
against her husband with the police and was later told it had been “lost” and never
referred for investigation. There is no system in place to prevent police from interfering, or
even removing, files. With competent legal counsel, some women have seen their violent
husbands convicted and imprisoned, and sometimes also received monetary restitution—

but these cases are the exception.

Throughout the process, women face additional risks of abuse. The EVAW law does not

address so-called moral crimes under Sharia, Islamic law, under which most women and
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girls are prosecuted. Although the Afghan Supreme Court ruled in 2017 that “running
away” from home was not a crime, women and girls who leave their homes—often fleeing
domestic violence—are frequently charged with and prosecuted for moral crimes such as

“attempted z/na”—attempting to engage in sex outside marriage.

Many women and girls who report violent crimes committed against them, including but
not limited to sexual assault, describe being subjected to invasive and abusive vaginal
and sometimes anal examinations for the purpose of determining virginity. Such “virginity
tests” have no medical basis and the World Health Organization has stated that healthcare
workers should never conduct examinations for this purpose. In Afghanistan, government
doctors, frequently men, conduct these examinations, often without consent. They are not
limited to rape cases, and often do not focus on whether forced intercourse had taken
place. Reported “findings” are often accepted as evidence in court, contributing
sometimes to long prison sentences for women and girls. Although Afghan human rights
groups and some Afghan officials have advocated for an end to these “virginity tests,”

their use remains widespread.

Despite its limitations and weak implementation, the EVAW law represents a landmark
legislative tool for combatting discriminatory and violent offenses against women and girls
in Afghanistan. That it has withstood opposition from conservative detractors in
parliament is a testament of shifting attitudes. Among some jurists, the EVAW law has
given other progressive laws, like the anti-harassment law, a foothold and has begun to
change perceptions about the need to address violence in the home and in larger

Afghan society.

In areas under Taliban control, their courts also hear a small number of domestic violence
cases, but they generally defer to local customs and pressure the parties to resolve such
disputes at home. This approach mirrors the deficiencies of government courts that press
women to pursue mediation within the family rather than prosecution, but without the

option for criminal prosecution that the EVAW law provides.

With donor funding and interest in Afghanistan declining in tandem with the withdrawal of
foreign troops from Afghanistan in 2021, women’s rights organizations and other civil
society groups have raised concerns that there will be less international support for the

advocacy and training needed to protect and strengthen implementation of the law.
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Growing Taliban influence and control, and the possibility that a coalition government
might emerge to avert a return to a fragmented civil war as occurred in the 1990s, has
heightened fears that legislation like the EVAW law will be in danger as the Taliban and

conservative pro-government politicians gain more power.

Afghanistan is on the brink of another transition; preserving the gains of the EVAW law and

access to justice forwomen will be a critical test.

In July 2021 we provided Afghan government officials with a summary of our findings. On
July 28, 2021, the Attorney General’s Office of Afghanistan provided a statement saying
that it had not found any irregularities in the processing of EVAW cases but would raise our
concerns in the government’s High Council on Violence against Women. It concurred that
continued support from Afghanistan’s donors will be vital to preserving legal protections
for women’s rights. (See Appendix.)
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Key Recommendations

To the United Nations, United States, United Kingdom, European Union,
and other Donors

Advocate forcefully that all parties preserve rights protections, as provided forin
the 2004 constitution and laws of the Islamic Republic of Afghanistan, including
the Elimination of Violence against Women (EVAW) law;

Continue support to initiatives aimed at enforcement of the EVAW law, including
training for professional staff and technical assistance and support for provincial
prosecution offices and courts; and

Continue support for women’s protection centers and shelters that offer refuge to

female victims of violence, especially domestic violence.

To the Afghan Government

Investigate and prosecute all offenses under the EVAW law, not just those for which
there has been an initial complaint by a survivor, and irrespective of whether the
survivor withdraws her complaint;

Strengthen measures to ensure that women and girls are never detained for
“running away,” including sanctions and punishments for police, prosecutors, and
judges who detain and sentence women and girls who do so;

Prosecute "virginity tests" as a form of sexual assault, and prohibit the results of
such procedures from being used as evidence in legal proceedings; and

Establish a case management system and uniform criteria for categorizing and
collecting detailed data on all reported cases of gender-based violence. While
protecting individual privacy, make this data public in an easy to access and

use format.

To the Taliban

Immediately cease all cruel, inhuman, or degrading treatment or punishments,
including lashings and executions for zina or other crimes.

“I THOUGHT OUR LIFE MIGHT GET BETTER” 6



Methodology

Research for this report took place in Kabul, Mazar-e Sharif, Bamiyan, and Herat,

Afghanistan between September 2017 and May 2021. Human Rights Watch interviewed 35
Afghan women and girls who had either registered cases under the Elimination of Violence
against Women (EVAW) law or attempted to do so; 9 lawyers representing women in EVAW

cases; 8 prosecutors; and 3 judges.

We also interviewed Afghan women rights activists, representatives from the Afghan
attorney general’s office, officials from the United Nations Assistance Mission in
Afghanistan (UNAMA), and international and local nongovernmental organizations
providing support for legal aid services and judicial reform in Afghanistan. Most interviews
were conducted in person, in Dari and Pashto. Some interviews with officials were

conducted by phone.

As the fighting in Afghanistan has intensified in recent years, security outside major urban
areas has deteriorated, making it very difficult to interview women in smaller towns or rural
areas. Even in urban areas, women are often reluctant to discuss such issues

with strangers.

All of the women interviewed were informed of the purpose of the interview, the ways in
which the information would be used, and provided anonymity. This report withholds
identifying information and uses pseudonyms for most interviewees to protect their

privacy and security. None of the interviewees received financial or other incentives.
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. The EVAW Law

In late 2003, delegates from across Afghanistan convened in Kabul to discuss the draft of
the new Afghan Constitution, the first since 1964. A fierce debate erupted over article 22,
which states that men and women are equal before the law. With pressure from women’s
rights advocates and international donors, the article gained enough support to be
included in the constitution. However, in the nearly two decades since the 2004
constitution’s adoption, implementation has remained elusive, with some opponents of
gender equality arguing that article 22 is limited by article 3, which states, “No law shall

contravene the tenets and provisions of the holy religion of Islam in Afghanistan.”

The breakthrough adoption of article 22, and the opening created by the new Afghan
government’s ratification of international human rights treaties such as the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW) in 2003,
represented and gave momentum to efforts to draft a law that would, for the first time,

systematically make violence against women a criminal offense.

The Elimination of Violence against Women (EVAW) law came into force by presidential

decree in August 2009.

The EVAW law mandates punishments for 22 acts of violence against women, including
rape, and obliges the government to take specific actions to prevent violence and assist
victims. It also criminalizes violations of women’s civil rights, including depriving a woman
of herinheritance or preventing a woman from pursuing work or an education.t The Afghan
penal code covers other forms of violence against women not covered in the EVAW law,

such as murder and kidnapping.2

Within the EVAW framework, a survivor of violence may bring a complaint to the Ministry of
Women’s Affairs, civil law (Augug) offices, the police, or the EVAW unit in the local

prosecutor’s office. Since 2010, the Ministry of Women’s Affairs has registered the majority

1 Toruun Wimpelmann, “‘Good Women Have No Need for This Law’: The Battles over the Law on Elimination of Violence
against Women,” The Pitfalls of Protection: Gender, Violence, and Power in Afghanistan, 1st ed., (Oakland: University of
California Press, 2017) p. 51, accessed July 18, 2021.

2 The law defines women as “an adult or underage female person,” thus covering crimes against girls as well as women.
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of cases filed. Once the complaint is registered, it must be referred to the prosecutor’s
office for investigation. The Ministry of Women Affairs, which has offices in each provincial
center, is meant to maintain contact with the victim and EVAW prosecutors and follow the

case through trial.3

The provincial-level EVAW units investigate district and provincial-level allegations and the
primary and appellate cases. However, in the provinces, outside major urban areas,
recognition of the law among officials in the criminal legal system is far more limited. As
one lawyer said: “In the provinces, no one recognizes the EVAW law. Even some of the

judges who implement the law call it un-Islamic and produced by Westerners.”4

Prior to the EVAW law, the 1976 penal code did not define rape as distinct from zina, the
crime under Sharia (Islamic law) of unlawful sexual intercourse outside marriage.s Through
the 1980s, state courts could apply zinato cases of adultery as well as to cases of sexual
assault, including rape. However, convictions for adultery under z/na by state courts were
rare.¢ While the penal code criminalized assault and murder, these were very rarely
applied in cases involving relatives due to deeply patriarchal social norms that also make
the privacy of the family home paramount. The EVAW law marked an attempt to shift

those norms.

3 According to the United Nations Assistance Mission in Afghanistan (UNAMA): “The prosecutor is a key figure in the
implementation of the EVAW law. She or he investigates, issues warrants, approves police arrests, detains and prosecutes
alleged perpetrators, and even assists in the implementation of court decisions. The quality of the prosecutor’s actions and
proper application of the EVAW law, including its instruction to act expeditiously in cases of violence against women
generally determine whether a woman victim of violence receives justice. Other Afghan laws reinforce the prosecutor’s duty
to protect the rights of all citizens, bring perpetrators to justice and ensure that laws are implemented.” UNAMA, A Long Way
to Go: Implementation of the Elimination of Violence against Women Law in Afghanistan, November 2011, p.11.
https://unama.unmissions.org/sites/default/files/november_23_unama-ohchr-joint-report-on-implementation-of-evaw-
law_eng_1.pdf, accessed July 18, 2021.

4 Human Rights Watch interview with an EVAW lawyer (name withheld), Kabul, March 23, 2021.

5 The 1976 penal code uses the word zina for both consensual sexual intercourse and rape, without any distinction. This
conflation—combined with an absence of guidance about the definition of rape, its distinction from zina, admissible
evidence, and whether a woman reporting rape risks facing a charge of zina—leaves victims of rape with little protection. Sex
outside marriage—z/na—is punishable by between 5 and 15 years in prison.

6 Torunn Wimpelmann, “Adultery, rape, and escaping the house: The protection and policing of female sexuality in
Afghanistan,” Chr. Michelsen Institute Working Paper, 2017. https://www.cmi.no/publications/6404-adultery-rape-and-
escaping-the-
house#:~:text=Rape%20and%20zina%20in%2020th%20century%20Afghanistan&text=The%201976%20penal%20code%
20, accessed July 18, 2021.
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Complicating implementation of the EVAW law is that Afghanistan’s legal system is
pluralistic, and the applicable—and often contradictory—legal frameworks include the old
1976 and new 2018 penal code, the 2004 constitution, and Sharia law. The constitution

explicitly incorporates Islamic Hanafi jurisprudence.?

Moreover, at the time the EVAW law was decreed, Afghanistan’s judiciary comprised a
diverse group: judges and prosecutors trained in the communist period and accustomed to
the old penal code; judges from the post-1992 period when Sharia courts took
precedences; and those who had come into office after the defeat of the Taliban
government in late 2001. Some judges were educated at secular law faculties, others at
Sharia faculties, and others at madrassas, |slamic schools. Their interpretations of the

laws varied greatly, and many judges simply ignored written law.9

As part of the overhaul of Afghanistan’s legal framework that began with the 2004
constitution, efforts began in 2012 to develop a comprehensive penal code to replace the
1976 code and align it with Afghanistan’s international human rights commitments.
Another goal in the penal code drafting process was to consolidate, in one law, penal
provisions that were scattered across multiple laws—creating confusion for legal

practitioners and cover for those who preferred not to abide by statutory law.

As the revised code neared completion in early 2017, the question of the status of the
EVAW law and whether it should be incorporated into the new code sparked controversy.
Some Afghan legal scholars and foreign advisors argued that the new penal code contains
both a more complete definition of rape and longer punishments for it, and criminalized
threats and intimidation to coerce sex.* Another article “prohibits the prosecution of rape

victims, which potentially signals better protection for women reporting rape.”2

7 One of the four traditional major Sunni schools of Islamic jurisprudence.

8 The Islamic State of Afghanistan implemented changes to courts after taking control in 1992; the Taliban oversaw further
changes after they took control of Kandahar (1994) and Herat (1995) before taking the capital, Kabul, in 1996.

9 Torunn Wimpelmann, “Adultery, rape, and escaping the house,” accessed July 18, 2021.

10 Human Rights Watch interview with UN official (name withheld), Kabul, July 10, 2019. See also Afghanistan Public Policy
Research Organization, “New Penal Code and EVAW Law: To Incorporate or Not to Incorporate?” Research Report, July 2018,
http://appro.org.af/wp-content/uploads/2018/07/2018-08-01-EVAW-Law-and-the-new-Penal-Code-1.pdf, accessed July 18,
2021.

1 The maximum punishment for z/ina in the new penal code is five years’ imprisonment, whereas the punishment for rape is
up to 16 years (20 years in aggravating circumstances, or the death penalty for group rape).

12 Torunn Wimpelmann, “Adultery, rape, and escaping the house,” accessed July 18, 2021.
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However, many Afghan women’s activists argued that keeping the EVAW law as a
standalone law was important as a matter of principle, and that maintaining it as “a
specific and dedicated law to combat violence against women” would send a stronger
message on the need to end impunity for such violence.® When the revised penal code
was launched in November 2017, the EVAW law remained the only separate law containing

penal provisions.s

Opponents of the EVAW law have stressed that it was enacted by presidential decree,
during a parliamentary recess, and that parliament never reviewed it. Laws passed through
such decrees should, by law, be reviewed by parliament within 30 days of the
parliamentary session reconvening. At the time the EVAW law was adopted, new
legislation was routinely passed by presidential decree during parliamentary recesses;

these laws were frequently not presented to the parliament within 30 days.v

Parliament has not ratified the EVAW law, and by early 2010, it had been removed from the
parliamentary agenda. An attempt to have it reviewed by parliament was swiftly

abandoned after vociferous opposition to the law from conservative members who argued
that fathers have a right to marry off their underage daughters, and rejected its provisions

on polygamy and beating, which some claimed had religious approval.:®

13 Afghanistan Public Policy Research Organization, “New Penal Code and EVAW Law: To Incorporate or Not to Incorporate?”
Research Report, July 2018, p. 15. http://appro.org.af/wp-content/uploads/2018/07/2018-08-01-EVAW-Law-and-the-new-
Penal-Code-1.pdf., accessed July 18, 2021.

14 Torunn Wimpelmann, “Adultery, rape, and escaping the house,” accessed July 18, 2021.

15 The law formally came into force in February 2018. EVAW’s status has created ambiguity in some cases regarding which
law should be applied.

16 Constitution of Afghanistan, article 79.

7 Farid Hamidi and Aruni Jayakody, “Separation of Powers under the Afghan Constitution: A Case Study,” March 2015,
https://www.refworld.org/pdfid/555b270d4.pdf., accessed July 18, 2021.

18 Miriam Arghandiwal, Ibrahimi Aziz, “Afghan parliament fails to pass divisive women's law,” Reuters, May 18, 2013,
https://www.reuters.com/article/afghanistan-parliament-women/afghan-parliament-fails-to-pass-divisive-womens-law-
idINDEE94H03F20130518, accessed July 25, 2021. Torunn Wimpelmann, “Adultery, rape, and escaping the house,” accessed
July 18, 2021. From the outset, the Afghan government sent mixed messages about its support for the law. The same day that
President Hamid Karzai decreed the EVAW law, he also issued a second decree enacting the Shia Personal Status Law. This
law governs familial contracts including marriage, custody, and guardianship, as well as wills and inheritance, for the
minority Shia community in Afghanistan, many of whom belong to the Hazara ethnic minority. Provisions on marriage in the
Shia Personal Status Law were in direct contradiction to marriage-age protections and other provisions of the EVAW law.
Afghanistan Shia Status Law, 2009, article 2 and Constitution of Afghanistan, 2004, article 131. Attempting to placate two
constituencies—conservative Shia u/ema and politicians who saw the law as an important concession to the Shia minority in
Afghanistan on the one hand, and women’s rights and human rights advocates who had strong international backing on the
other—created inequality and legal ambiguity. One female parliamentarian who had raised concerns about the Shia law

11 HuMAN RIGHTS WATCH | AUGUST 2021



Despite these political battles, the registration of complaints under the EVAW law and the
prosecution of cases has gradually expanded. With the urging and funding of international
donors, the Afghan government established specialized police units called “Family
Response Units,” prosecution offices, and special courts with female judges to support the

law’s implementation.

The prosecution units, piloted in 2010 within the Attorney General’s Office, were present in
all 34 provinces as of March 2021.2° The specialized courts were rolled out beginning in
2018, and are now present, at least in name, in at least 15 provinces.2* In addition, the
government mandated several services for survivors of violence, including free health care,
legal aid, and shelters. The shelters, which are not available in every province, face
pressure from conservative politicians, including from within the government, as well as

insecure and fluctuating funding due to their dependence on foreign aid.z2

Since the EVAW law was adopted and mechanisms were established to process
complaints, the registration of cases of violence has increased.z3 Prosecutors and judges,
as well as staff at the institutions mandated to support women, are now better trained.2«

According to one lawyer, appointing legal experts as senior officials, including a deputy

described the behind-the-scenes deal-making: “The minister of justice was saying, ‘Look, you have the EVAW law.’ They were
trying to bribe me with the EVAW law.” Torunn Wimpelmann, “Good Women Have No Need for This Law,” in 7he Pitfalls of
Protection:

Gender, Violence, and Power in Afghanistan, (Oakland: University of California Press, 2017), p. 58.
http://www.jstor.com/stable/10.1525/j.cttiw76wn3.8, accessed July 18, 2021.

19 Open Government Partnership, “Courts to Address Violence Against Women,”
https://www.opengovpartnership.org/members/afghanistan/commitments/AFooo3/, accessed July 18, 2021.

Various international donors have supported the implementation of the EVAW law. For example, UN Women provides
multifaceted technical assistance to the Ministry of Women’s Affairs, which leads the High Commission for Prevention of
Violence against Women. The International Development Law Organization (IDLO) has provided the Special Violence against
Women Unit of the Attorney General’s Office with training, administrative assistance, and mentoring. IDLO also trained
prosecutors in Herat and judges from Helmand, Kabul, Kandahar, Kunar, Logar, Nangarhar, Uruzgan, and Zabul provinces.

20 Human Rights Watch interview with officials at the Attorney General’s Office (names withheld), Kabul, March 23, 2021.

21 0pen Government Partnership, “Courts to Address Violence Against Women,”
https://www.opengovpartnership.org/members/afghanistan/commitments/AFooo3/, accessed July 18, 2021.

22 Canadian Women for Women in Afghanistan, “Afghanistan’s EVAW Law,”
https://www.cws4wafghan.ca/sites/default/files/attachments/pages/cw4wafghan-afghansevawlaw_o.pdf; Heather Barr,
“No Shelter in Afghanistan,” Human Rights Watch dispatch, March 19, 2018, https://www.hrw.org/news/2018/03/19/no-
shelter-afghanistan.

23 Afghanistan Independent Human Rights Commission, Report Summary: Violence against Women in Afghanistan,
November 23, 2019, https://www.aihrc.org.af/home/research_report/8670. Accessed July 18, 2021.

24 Human Rights Watch interview with an EVAW lawyer (name withheld), Kabul, April 15, 2021.
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attorney general specifically for overseeing implementation of the EVAW law, was
particularly important.2s

In a 2017 report, the UN special rapporteur on violence against women, Rashida Manjoo,
noted that while the government had taken steps to implement the law through the
establishment of specialized prosecution units and family response units within some
police stations, the law was “not implemented to the same degree in the different

provinces, with particularly low levels of implementation in rural areas.”2¢

Underreporting remains a serious concern. However, the increase in the number of
reported cases may indicate growing awareness and acceptance of the law. Complaints
filed by the EVAW unit in the Attorney General’s Office doubled in the first quarter of 2019
(1,106 cases, March-June 2019), compared to the same period in 2018 (545 cases, March-
June 2018). Beatings were the most common complaint.? In a 2020 report, the Afghanistan
Independent Human Rights Commission documented an 8.4 percent increase in reported

cases of violence against women from 2018 to 2019.27

Despite many hurdles, the gradual implementation of the EVAW law seems to have
translated into increased reporting and prosecution of cases. In addition, increased
awareness of the need to prevent and punish violence against women lent weight to
efforts that achieved some limits on so-called “virginity testing” and made sexual

harassment a criminal offense.

25 Ibid.

26 nited Nations Office of the High Commissioner for Human Rights, “Report of the Special Rapporteur on violence against
women, its causes and consequences,” A/HRC/29/27/Add.3, p. 17, https://evaw-global-database.unwomen.org/-
/media/files/un%2owomen/vaw/country%2oreport/asia/afghanistan/afghanistan%2osrvaw.pdf?vs=2210, accessed July
18, 2021.

27 Afghanistan Independent Human Rights Commission, “Report Summary: Violence against Women in Afghanistan,” March
23, 2020, https://www.aihrc.org.af/home/research_report/8803, accessed July 18, 2021. Of the 4,693 EVAW cases
registered at the AIHRC in 2019, 1,435 (30.6%) were physical violence, 194 (4.1%) were sexual violence, 1,783 (38.0%) were
verbal and psychological violence, 844 (18.0%) were economic violence, and 437 (9.3%) were other incidents of violence
against women such as denial of the right to marriage, forced marriage, and the denial of the right to education and health
services.
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Il. Obstacles to Justice

Due to social and cultural norms in Afghanistan that regard violence against women as a
private family issue or something shameful that should be hidden, women often do not

report beatings, sexual assaults, and other forms of violence.

Along with the stigma and social pressure that deter women from filing complaints, the
Afghan government’s loss of territorial control has impeded women’s access to justice. By
mid-2021, the Taliban either controlled or contested more than half of Afghanistan’s
districts.2® In those areas, government courts do not function. A shortage of trained
professionals has also been a factor in slowing implementation of the criminal law
elements of the law, and hindering the provision of health care, support, and protection

services to survivors.29

Police Inaction

Even with the expansion of specialized EVAW institutions, getting police to take violence
against women seriously remains an uphill battle, with many police discouraging women
from registering their cases at all.3° EVAW officials have complained that police send them

incomplete cases, with critical information missing. 3

According to one lawyer who has taken on such cases in Herat, “the formal justice system
sees the violence cases as a minor issue—they don’t take the EVAW cases very seriously
because other types of cases are priorities for the system.”32 A prosecutor in Mazar-e

Sharif pointed outthat in many rape cases “the police don’t properly record the case and

28 Bjll Roggio, “FDD’s Long War Journal,” June 29, 2021, https://www.longwarjournal.org/archives/2021/06/taliban-
doubles-number-of-controlled-afghan-districts-since-may-1.phpl. Accessed July 18, 2021. Accessed July 18, 2021.

29 United Nations Office of the High Commissioner for Human Rights, “Report of the Special Rapporteur on violence against
women, its causes and consequences,” A/HRC/29/27/Add.3, p. 17, https://evaw-global-database.unwomen.org/-
/media/files/un%2owomen/vaw/country%2oreport/asia/afghanistan/afghanistan%2osrvaw.pdf?vs=2210;

United Nations Population Fund, Assessment of Services Provided to Victims of Gender Based Violence by State and Non-
State Agencies in Pilot Areas, 2012, https://afghanistan.unfpa.org/sites/default/files/pub-
pdf/ccr_assessment_2012_english.pdf. Accessed July 18, 2021.

3% Human Rights Watch interview with an appellate prosecutor (name withheld), Kabul, March 20, 2021.
31 Human Rights Watch interview with the head of EVAW office, Bamiyan (name withheld), October 20, 2017.
32 Human Rights Watch interview with EVAW lawyer (name withheld), Herat, September 12, 2018.
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don’t send it on time. They don’t do a complete investigation.”33There is no system in

place to prevent police from interfering and even removing files.34

Delays in completing case files and obtaining information from police further discourage
women from filing complaints. The director of EVAW investigations told Human Rights
Watch that women who find the process too difficult and time-consuming often seek a
simpler resolution from the local jirga (informal justice councils) because they will provide
a remedy through mediation—such as the husband’s promise to refrain from beating—

much more quickly.3s

Corruption is also a factor. Lawyers said that one difficulty they face is that the men
implicated in such cases, unlike most Afghan women, have the financial resources to bribe

officials not to pursue the case orto rule in their favor.3¢

The influence of powerful politicians, local strongmen, or criminal gangs on behalf of
perpetrators is also a factor.37 A prosecutor in Bamiyan said that, in some cases, local
powerbrokers have called her to try to stop a prosecution.3® In January 2020, for example,
local police arrested the father-in-law of Lal Bibi, a 17-year-old girl in Faryab, on charges
that he and her husband had beaten her and burned her with boiling water. The husbhand
eluded arrest by going into hiding. Within a month, local strongmen exerted pressure and
secured the father-in-law’s release.39 In other cases, the police may have ties to

the accused.

An EVAW official in Mazar-e Sharif said that in many cases the police either do not arrest—
or actively cooperate with—the perpetrators.« Humaira Rasuli, an attorney and head of

the Women for Justice Organization in Kabul, said: “Powerful offenders walk away with

33 Human Rights Watch interview with head of EVAW prosecutions (name withheld), Mazar-e Sharif, September 5, 2018.
34 Human Rights Watch telephone interview with an EVAW lawyer (name withheld), Kabul, April 15, 2021.

35 Human Rights Watch interview with the director of EVAW prosecutions (name withheld), Kabul, July 8, 2018.

36 Human Rights Watch interview with lawyers (names withheld), Herat, September 12, 2017.

37 Human Rights Watch interview with head of EVAW office (name withheld), Mazar-e Sharif, September 5, 2017.

38 Human Rights Watch interview with the EVAW head (name withheld), Bamiyan October 20, 2017.

39 Khaled Nikzad, “Woman Tortured in Faryab: Officials,” 7olo News, January 8, 2020,
https://tolonews.com/afghanistan/woman-tortured-faryab-officials, accessed July 18, 2021;

Women for Afghan Women, “How Lal Bibi Walked Again,” November 3, 2020, https://womenforafghanwomen.org/blog/how-
lal-bibi-walked-again/, accessed July 18, 2021.

49 Human Rights Watch interview with head of EVAW prosecutions (name withheld), Mazar-e Sharif, September 5, 2017.
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impunity, especially in the cases of rape and sexual assault, in Afghanistan because they
have the power to conceal or destroy evidence, corrupt officials, and intimidate or pay

off witnesses.”4t

Failure to make an arrest is one of the main reasons cases are not prosecuted. As
happened in the case of Lal Bibi, police sometimes say that the perpetrator escaped to an
area outside government control. Although this may sometimes happen, lawyers suspect it

is also a convenient excuse.42

Sitara (pseudonym), a woman who had fled her husband after he injured her with a knife
and threw acid on her face, had tried to file a case, and was told her husband could not be
found. She said:

It has been two-and-a-half years and they even have not found my
husband. They don’t care for my case. | have gone to the police and the
[EVAW office] many times—they say that they can’t find my husband. | won’t
get peace until he is arrested. If | see him even from a distance, still | will be
afraid of him.43

Najla (pseudonym), a woman in Herat whose husband frequently beat her, said that when
she complained to his parents, they responded that “a husband has such rights.” 4 After
she sought help from the Ministry of Women’s Affairs, she escaped to a shelter. Her
husband fled and her in-laws have threatened her for shaming the family: “My parent’s
family had warned me that when | get out of the shelter, they will kill me. My husband’s

family threatened me, and the worse thing is that | don’t have anyone to support me.”ss

In rape cases, police are often pressured not to make an arrest, while the girl or woman
may face charges of zina (sex outside marriage). Sohela (pseudonym), a 17-year-old girl in

Bamiyan, was detained in a women’s shelter after reporting that she had been raped. The

41 Human Rights Watch email correspondence with Humaira Rasuli, December 31, 2020.
42 Human Rights Watch interviews with lawyers (names withheld), Kabul, March 15, 2021.
43 Human Rights Watch interview with Sitara Jan (pseudonym), Herat, September 12, 2017.
44 Human Rights Watch interview with Najla Bibi (pseudonym), Herat, September 12, 2017.
45 |bid.
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boy she accused was the son of a prominent family in the district. He was briefly detained

and then released. Sohela said:

My friends advised me to go to the Directorate of the Women Affairs. | did
and they sent me to this shelter while my case was in process. They
registered my case with the police and detained that boy. After a few days,
they released him. But the court sentenced me to one year of imprisonment
for committing zina. | became pregnant and now have a two-and-a-half-

month-old daughter. 46

The boy’s family tried to pressure the girl to marry him, since she was pregnant, but she
refused and remained in the shelter for the rest of her sentence.4 Human Rights Watch

was unable to find out where she went after the sentence was completed.

Lack of Legal Counsel and Problems Proving Abuse

Although an EVAW investigation can commence on the basis of a complaint alone, a
conviction often requires the testimony of witnesses or physical evidence, such as
documentation from a hospital or clinic. Difficulty acquiring this evidence discourages
women from filing complaints. The most likely witnesses would often be family members,

who because of social norms may not support the woman’s complaint.

Afghan women are generally less likely than men to seek medical treatment, often because
of cost and difficulties in arranging travel to healthcare facilities. Farida (pseudonym), 33,
the mother of four children, came to the EVAW unit in Kabul from an outlying rural area in
December 2019. Ten days earlier her husband had badly beaten her, but she was unable to
travel to a clinic to get treatment or any proof. The investigators told her they could not
open a case without witnesses or other evidence. She said: “They told me ‘There are a lot

of women like you. We are dealing with this every day.””48

46 Human Rights Watch interview with Sohela Azizi (pseudonym), Bamiyan, October 10, 2017.
47 |bid.
48 Human Rights Watch interview with Farida Ahmed (pseudonym), Kabul, December 11, 2019.
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A Kabul-based lawyer said that lack of evidence and witnesses is another reason that
women do not register a complaint because if they cannot prove their case, they would
have to withdraw it and possibly face charges for filing a false complaint.49

Because women often lack knowledge of their rights, they do not know that they are
entitled to a lawyer. Even though prosecutors and police are mandated to brief them on

their right to counsel, this frequently does not happen.s° A Kabul-based lawyer said:

Most of these victims do not have access to lawyers. The Ministry of Justice
legal aid department only provides lawyers when a victim requests one. But
in EVAW cases the victims do not know their rights, they do not know that
they can hire a lawyer, or that they should have one—the system does not
inform them.s

Family Pressure

Women almost inevitably face family and social pressure not to file cases. A lawyer in
Kabul said she had “witnessed cases in which the police have allowed a girl to go back
home even though they knew that her family would harm her.”52 Compounding this is the
general perception that, as a prosecutor explained with frustration, “A good woman is
someone who can tolerate problems and does not ask for her rights.”s3

An EVAW trial prosecutor told Human Rights Watch that women often say nothing when

they are beaten because they are told that to complain is shameful:

They think that they are supposed to tolerate violence [because] in Islam a
good woman is someone whose husband is happy with her. There is a
belief among many Afghans that when a woman registers a complaint with
the authorities then she has dishonored herself.54

49 |bid.

52 Human Rights Watch interview with EVAW lawyer (name withheld), Kabul, March 20, 2021.

5! Human Rights Watch interview with EVAW lawyer (name withheld), Kabul, March 23, 2021.

52 |bid.

53 Human Rights Watch interview with the director of investigative prosecution (name withheld), Kabul, July 8, 2018.
54 Human Rights Watch interview with an EVAW trial prosecutor (name withheld), Kabul, July 8, 2017.
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Financial dependency and the barriers to women living on their own in Afghanistan—which
include social stigma and security risks—compound the problem. Women who have
experienced spousal abuse face enormous pressures and threats from both families—their
own and the husband’s—not to press criminal charges, and to stay silent or accept the

decisions of local councils instead.5s As one EVAW prosecutor said:

Women do not want to break up their families. In Afghanistan, it is not easy
to marry again.... People are particularly sensitive [about EVAW]. There have
been cases where a husband has told the wife that when you bring your
complaint to the police and attorney general’s office, | will not live with

you anymore.5¢

Women also must contend with customs and laws that makes it difficult to seek a divorce
orto be appointed as the parent with whom children will primarily live, if the parents are
not living together.57 Adiba (pseudonym), 27, filed a complaint with the Kabul EVAW unit
after being badly beaten by her husband. The hospital documented her injuries, including
a broken arm, and advised her to file a complaint. The case was successfully prosecuted,
and her husband was sentenced to six months in prison. However, after he was released,
he forced Adiba to leave the house and cut her off from contact with their child. At the time

of the interview, she was living in a women’s shelter in Kabul.

“My husband refuses to live with me,” said Adiba. “He will not let me return and he will not
divorce me. He says | have caused shame to the family. My parents also say what I did was

wrong. | do not know what to do.”s8

Shelters remain a lifeline and a last resort for women and girls who need to escape abuse
at home. In a case Human Rights Watch investigated in Herat, Fereshta (pseudonym), 15,
who was repeatedly beaten by her parents and illegally married off when she was 6,

obtained a divorce when she was 13 after her brother brought her to the office of the

55 Human Rights Watch interview with EVAW head of EVAW unit (name withheld), Mazar-e Sharif, September 5, 2018.
56 Human Rights Watch interview with the director of investigative prosecution (name withheld), Kabul, July 8, 2018.

57 Human Rights Watch, “/ Had to Run Away” The Imprisonment of Women and Girls for “Moral Crimes” in Afghanistan, 2012,
p. 97, https://www.hrw.org/sites/default/files/reports/afghanistano312webwcover_o.pdf.

58 Human Rights Watch interview with Ameena Suroush (pseudonym), Kabul, January 13, 2020.
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Ministry of Women’s Affairs.59 Because she could neither return to her parents’ home or
her former husband’s, she was sent to live in a shelter. She had been there for two years
when Human Rights Watch spoke to her. She said: “l don’t want to live with my brothers. |
don’t want to return home. Nobody comes to visit me here, but | have safe housing and

attend school.”é° No case was filed against her parents or her ex-husband.

Parveen (pseudonym), a woman in Balkh province, had been forced to marry at 12. After
many years of enduring abuse, she finally filed a case against her husband after he beat
her and shackled her feet so she could not leave her room. Her nephew helped her escape
and go to the police station. The case went to trial and her husband was convicted, but he
was sentenced to only four months in prison. When Human Rights Watch spoke with her,
Parveen had been living in the shelter for six months and had not seen her children in that
time. “I want a divorce,” she said. “l want to stand on my own feet, and | want

my children.”é

Mediation

One of the factors weakening implementation of the EVAW law is overreliance on
mediation to resolve cases, including in cases involving extreme physical violence.
Although the EVAW law does not mandate family mediation or alternative dispute
resolution in cases of physical violence, it is almost invariably part of the process once a
complaint is filed. One lawyer said mediation happens at every stage. “They even threaten
the victim that if you go through with your case, you will be divorced.”¢2 In its 2018 report,

UNAMA found that 61 percent of the cases it followed were resolved through mediation.¢3

59 Child marriage—marriage before the age of 18—is a serious problem in Afghanistan, where 28 percent of women marry
before the age of 18 and 4 percent before the age of 15. The legal age for marriage under Afghan law is 16 for girls and 18 for
boys. A girl who is 15 years old can be married with the consent of her father or a court. The law prohibits, under all
circumstances, the marriage of a girl who is younger than 15. Afghan law on the age of marriage violates international human
rights law by permitting marriage as early as age 15 and setting an earlier minimum age of marriage for girls than for boys.
The UN Committee on the Rights of the Child and the UN Committee on the Elimination of Discrimination against Women
have concluded that 18 should be the minimum age for marriage for both sexes. “Gender Alert on Covid-19 Afghanistan,”
Human Rights Watch news release, October 14, 2021, https://www.hrw.org/news/2020/10/14/gender-alert-covid-19-
afghanistan, accessed July 18, 2021.

60 Human Rights Watch interview with Fereshta Ahmed (pseudonym), Herat, September 12, 2017.
61 Human Rights Watch interview with Parveen Abed (pseudonym), Herat, September 12, 2017.
62 Human Rights Watch interview an EVAW lawyer (name withheld), Kabul, March 23, 2021.

63 United Nations Assistance Mission in Afghanistan, /njustice and Impunity Mediation of Criminal Offences of Violence
against Women, May 2018, p. 9,
https://unama.unmissions.org/sites/default/files/unama_ohchr_evaw_report_2018_injustice_and_impunity_29_may_201
8.pdf, accessed July 18, 2021.
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Article 39 of the EVAW law allows the complainant to withdraw her case for most of the 22
criminalized acts of EVAW except for the five of the most serious crimes: sexual assault,
forced sale of sex, publicizing the identity of the victim, burning or using chemical
substances to cause harm, and forced self-immolation or suicide.é The investigation and
prosecution of murder—which comes under the penal code—does not depend on a
complaint being filed.

All other acts, including beating, child and forced marriage, and buying and selling women
or girls, can be resolved through mediation. This provision in the law has allowed family
members, police, and prosecutors to encourage or coerce women to withdraw their

complaints and seek mediation rather than pursue their cases in court.

In many mediation cases, after a woman registers a complaint and has been assigned a
lawyer, the EVAW office assembles a committee comprising representatives from the
police, Ministry of Women’s Affairs, Justice Ministry, family court, prosecutor’s office, and
the local office of the human rights commission. This committee meets separately with
both parties. After the committee obtains the consent of the woman—without guarantees
that this consent is voluntary, informed, and freely given—the committee members
mediate the case in her presence.ss

UNAMA has noted that while survivors are generally present during mediation
proceedings, “mediation is unregulated ... and consequently EVAW Law institutions do not

apply uniform standards and procedures, resulting in varying levels of duty of care.”¢¢

64 EVAW law, article 39: Adjudication of lawsuits and prosecution of perpetrators of crimes stipulated in Articles 22-39 of this
law shall be done based on the complaint filed by the victim or her attorney. (b) The victim may withdraw her case at any
stage of judicial proceedings (detection, investigation, trial, or conviction) in circumstances mentioned in paragraph 1 of this
Article. In this case, the adjudication process and punishment shall be stopped.

65 Human Rights Watch interview with an EVAW lawyer (name withheld), Kabul, March 23, 2021.

66 The applicable standards include the following: “The process must offer the same or greater measures of protection of the
victim/ survivor’s safety as does the criminal justice process; the perpetrator has accepted responsibility; the justice service
provider approves; the mediators are trained and qualified; a validated risk assessment has determined that the woman is
not at high risk; the victim/survivor is fully informed of the process and she approves of the mediation; the victim/survivor
consents to participate in the mediation process.” United Nations Assistance Mission in Afghanistan, /njustice and Impunity
Mediation of Criminal Offences of Violence against Women, May 2018, pp. 31-2,
https://unama.unmissions.org/sites/default/files/unama_ohchr_evaw_report_2018_injustice_and_impunity_29_may_201
8.pdf, accessed July 18, 2021.
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The procedures for mediation can be one more factor creating pressure for the woman to
withdraw her complaint. If the husband does not attend, mediation cannot move forward.
Mariam (pseudonym), who had been married when she was 6 and whose husband
frequently beat her, said that she tried mediation, but her husband did not attend, so it

could not go forward.

She said that she did not initially go to the police because “l thought our situation may
improve, | thought our life might get better over time, but it didn’t get better.” When she
finally sought to file a criminal case against her husband, police said they were unable to

apprehend him. When Human Rights Watch spoke with her, she was living in a shelter.¢7

Hamida (pseudonym), a resident of Balkh province, was beaten by both her husband and
father, who threatened to provide her husband with a weapon to kill her if she continued
to complain. After a severe beating that left her with head injuries and a broken arm, her

sister-in-law took Hamida to a shelter. Hamida said:

The prosecutor and my attorney told me to return home and sacrifice myself
for my children. They say that now your head and arm have healed, go back
to your home. But | told them | have not come to a hospital only to go back
home. My life won’t get better there.68

Because remedies reached through mediation are not binding, they may fail to provide
women with any relief. Aziza (pseudonym), who was about 21, said that after her husband

beat her, they went through several mediation processes:

In the past three years, 10 mediation sessions were held. On the last one,
they decided that my husband should compensate by giving me 50,000 AFS
[US$670] as a fine and should not beat me anymore. But the decisions were

not implemented, because they were not binding to him. ¢

67 Human Rights Watch interview with Mariam Aziz (pseudonym), September 12, 2018.
68 Human Rights Watch interview with Hamida Abbasi (pseudonym), Mazar-e Sharif, September 12, 2017.
69 Human Rights Watch interview with Aziza Faizy (pseudonym), Bamiyan, October 10, 2017.
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When he began beating her again, she filed a complaint. He was sentenced to one year

and two months in prison, and she went to live in a shelter.7°

Zakia (pseudonym), 22, married for four years, said that her husband frequently beat her
and eventually threw her out, saying he wanted to marry someone else. She said she and
her husband had attended many mediation sessions but although he promised to stop
beating her, he resumed again immediately after, and often more severely. Despite this,

she said received no support for pursuing a criminal case:

The police advised me not to officially register a case and told me to return
home. The appellate court judge told me to withdraw my complaint and
return home. My brother told me not to ask for a divorce and compromise
with my husband even if he marries a second woman, and to stay and take
care of my children.”

The financial dependence of Afghan women on male breadwinners is also a factor in their
withdrawing complaints. The EVAW law relies on imprisonment as a deterrent, but the lack
of alternatives to prison can also discourage women from filing complaints.72 With the
perpetrators being in many cases the family’s sole breadwinner, women may not be willing
to risk losing that support for the duration of a prison term, leaving some survivors to
“withdraw their cases and seek mediation because they lacked other alternatives, given
their dependent financial and family situation.”73

UNAMA has noted that EVAW institutions sometimes fail to prosecute cases that fall under
the category of serious crimes for which withdrawing the complaint is not allowed,

including “33.3 percent of cases of forcing into prostitution, 4.2 percent of rape cases, and

79 |bid.

71 Human Rights Watch interview with Zakia Sultani (pseudonym), Bamiyan, October 10, 2017.

72 Different terms of imprisonment are assigned to the 22 acts of violence against women in the EVAW Law, ranging from one
month for depriving a woman of her inheritance, three months for beating, and terms of seven years or longer for sexual
assault and other serious violent crimes.

73 United Nations Assistance Mission in Afghanistan, /njustice and Impunity Mediation of Criminal Offences of Violence
against Women, May 2018, p. 9,
https://unama.unmissions.org/sites/default/files/unama_ohchr_evaw_report_2018_injustice_and_impunity_29_may_201
8.pdf, accessed July 18, 2021.
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12.5 percent of cases of forcing into self-immolation or suicide,” because the woman or her

lawyer withdrew the complaint.7«

In its 2018 report, UNAMA noted that in a large number of mediated cases women agreed
to the final decision, even when it was not to their benefit, due to no other viable options
and no independent means of sustaining themselves and their families.7”s UNAMA has
recommended that the Afghan government “develop robust mechanisms for alternatives to
imprisonment that would apply to the less serious criminal offences of violence against
women—the vast majority of which are currently mediated.”7¢ According to one lawyer
involved in drafting proposed amendments to the EVAW law, as of June 2021, discussions

were underway about possible alternatives, including cash fines, for some crimes.77

Other factors contributing to widespread mediation of criminal offenses of violence against
women and underreporting of complaints to authorities include real and perceived
corruption among police, prosecutors and judges, and fear of long adjudication

processes.7®

“Honor Killings”

The 2018 penal code removed “honor” as a mitigating factor for murder cases; the
previous penal code, in force since 1976, had allowed for greatly reduced sentences in
cases where “honor” was cited as a defense.? Yet during the decade the EVAW law has

been in force, there has been very little progress in ending impunity for “honor killings.”

74 United Nations Assistance Mission in Afghanistan, /n Search of Justice for Crimes of Violence against Women and Girls,
December 2020, p. 10.,
https://unama.unmissions.org/sites/default/files/in_search_of_justice_for_crimes_of_violence_against_women_and_girls.
pdf, accessed July 18, 2021.

75 |bid., p. 36.

76 bid., p. 11.

77 Human Rights Watch interview with an EVAW lawyer (name withheld), Kabul, March 15, 2021.

78 United Nations Assistance Mission in Afghanistan, /njustice and Impunity Mediation of Criminal Offences of Violence
against Women, May 2018, p. 10.
https://unama.unmissions.org/sites/default/files/unama_ohchr_evaw_report_2018_injustice_and_impunity_29_may_201
8.pdf, accessed July 18, 2021.

79 Article 398 of the 1976 penal code stipulated that a person who kills or injures his wife or a relative in order to defend his
honor will not be subject to the punishment for murder or laceration, but instead shall be imprisoned for a period of no more
than two years. While the 2018 penal code includes honor as a “legitimate” defense in articles 125 and 126, which establish
the right of self-defense, article 129 specifies that legitimate defenses are not applicable in cases of murder, except in
defense of certain enumerated acts which do not include preservation or restoration of honor.
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Family members—most often brothers or fathers—often commit such murders to punish a
girl orwoman who has run away from home. The women and girls killed in this manner
were often fleeing to escape violence or a forced marriage. Only about one-third of such
cases are ever prosecuted, and less than 25 percent of the perpetrators are convicted.8°
The vast majority of such cases are never investigated or prosecuted, as police fail to

arrest the perpetrators or forward cases to prosecutors.8:

“Virginity Testing”

So-called virginity examinations have been a routine part of criminal proceedings in
Afghanistan even though they have no scientific validity.82 When women or girls are
accused of “moral crimes,” such as sex outside of marriage, police, prosecutors, and
judges regularly send them to government doctors to perform these examinations to
determine whether they are “virgins.” The conclusions they draw about the women’s
sexual histories are used in court as evidence and have led to long prison terms for

many women.

Advocacy by Afghan women’s rights organizations and forensic science professionals have
succeeded in bringing about some changes in the law. In July 2017, the Afghan Ministry of
Public Health issued a new policy instructing government health workers not to perform
these examinations.83 In September 2020, human rights organizations called for a total

ban on so-called virginity tests.8

80 Of the 96 murders categorized as “honor killings” that UNAMA documented between January 2016 and December 2018, in
only 22.7 percent of the cases perpetrators were convicted and sentenced, compared to other murders of women (51
percent),
https://unama.unmissions.org/sites/default/files/in_search_of_justice_for_crimes_of_violence_against_women_and_girls.
pdf, p. 14, accessed July 20, 2021.

81 United Nations Assistance Mission in Afghanistan, /njustice and Impunity Mediation of Criminal Offences of Violence
against Women, May 2018, p. 22,
https://unama.unmissions.org/sites/default/files/unama_ohchr_evaw_report_2018_injustice_and_impunity_29_may_201
8.pdf, accessed July 18, 2021.

82 «yN: WHO Condemns ‘Virginity Tests,”” Human Rights Watch news release, December 2, 2014,
https://www.hrw.org/news/2014/12/02/un-who-condemns-virginity-tests, accessed July 18, 2021.

83 Heather Barr, “A Step Toward Ending 'Virginity Exams' in Afghanistan,” Human Rights Watch dispatch, July 10, 2018,

https://www.hrw.org/news/2018/07/10/step-toward-ending-virginity-exams-afghanistan; Human Rights Watch, Submission
to the Universal Periodic Review of Afghanistan, December 16, 2018,

https://www.hrw.org/news/2018/12/16 /human-rights-watch-submission-universal-periodic-review-afghanistan, accessed
July 18, 2021.

84 Gulabudin Ghubar, “Afghan Rights Groups Call to End So-Called Virginity Tests,” 7olo News, September 9, 2020,
https://tolonews.com/afghanistan/afghan-rights-groups-call-end-so-called-virginity-tests, accessed July 18, 2021.
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The 2018 Afghan penal code requires a court order and the consent of the woman for the
test. However, such changes in policy are often ignored and have little impact when not
coupled with effective monitoring of compliance by justice sector officials and the doctors

who perform the examinations.8s

In 2020, the Afghanistan Independent Human Rights Commission (AIHRC) found that the
practice continued despite the reforms.8 The AIHRC surveyed 129 women who had so-
called “virginity examinations” after the penal code change went into effect. It found that
in 92 percent of cases there was neither consent nor a court order. Four respondents said a

man conducted the examination, which violates Afghanistan’s Criminal Procedure Code.8”

Over a two-month period in 2017, during the investigation and trial of a case of alleged
sexual assault of two girls, ages 6 and 7, the prosecutor and judge sent the victims for
“virginity” examinations three times—long after there would have been any forensic value
to the tests. Because the “virginity test” could not prove that penetration had occurred,
the judge threatened the midwife who had first examined the children and reported
suspected sexual assault, saying, “l could sentence you to imprisonment for false
reporting [of rape].”88 The midwife told Human Rights Watch she would never report such
a case again.®

85 Marjan Nahavandi; Muzhgan Yarmohammadi, “A New Afghan Law Preserves ‘Virginity Tests’ for Women,” United States
Institute of Peace, July 24, 2018, https://www.usip.org/publications/2018/07/new-afghan-law-preserves-virginity-tests-
women, accessed July 18, 2021.

86 Afghanistan Independent Human Rights Commission, “Research Report: Forced Gynecological Examinations in
Afghanistan, October 11, 2020, https://www.aihrc.org.af/home/research_report/8990, accessed July 18, 2021.

87 Ibid.
88 Human Rights Watch interview with midwife (name withheld), Bamiyan, October 20, 2017.
89 bid.
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lll. Taliban Courts on Violence against Women

As Taliban forces have increased their control over Afghan districts formerly administered
by the government, residents have been subjected to Taliban-imposed regulations
governing schools, health care, government services, and public life, including their
movements outside the home. Taliban leaders have assumed oversight of government
services and have issued regulations concerning their operations. This divided state, and
the prospect of a peace agreement or coalition government, have raised a number of

critical questions about the protection of women’s and girls’ rights in the future.

Taliban courts offer very limited options for women seeking justice in cases of family
violence. While women in Taliban-controlled areas have access to Taliban courts, they may
not always represent themselves. In Helmand, for example, while some women have
appeared in Taliban courts, others do not do so because of family opposition to appearing

in public and rely on male relatives to represent them.s°

Taliban courts hear a small number of domestic violence cases, and generally pressure the
parties to resolve such disputes at home. This approach mirrors the deficiencies of
government courts that press women to pursue mediation within the family, but with no
option for criminal prosecution, it is an approach that leaves women and girls with no
recourse but to “forgive” their abusers and continue to live in the same household and,

often, continue suffering violence.9

A woman in Helmand observed that it was highly unlikely that “the Taliban would arrest
someone who had beaten his wife or any other female member of the house.”92 In such
cases, Taliban officials would normally press the relatives to resolve the problem in the

home, and for the woman to drop any complaint.s3

902 Human Rights Watch interviews with residents (names withheld). Helmand, November-December 2019.

91 United Nations Assistance Mission in Afghanistan, “Injustice and Impunity Mediation of Criminal Offences of Violence
against Women,” May 2018,
https://unama.unmissions.org/sites/default/files/unama_ohchr_evaw_report_2018_injustice_and_impunity_29_may_201
8.pdf, accessed July 18, 2021.

92 Human Rights Watch interview with a female resident of Kajaki (name withheld), Helmand province, February 6, 2019.

93 |bid.

27 HuMAN RIGHTS WATCH | AUGUST 2021



Taliban courts have also imposed harsh punishments for “moral crimes,” including z/na. In
such cases, the Taliban have sentenced the accused to cruel punishments that include
lashing and, in some cases, execution. In an interview with 7he Guardian, a Taliban judge
in Obe district, Herat, spoke of an adultery case over which he had presided in April 2021:
“l recently ordered the flogging of a woman inside her home. Relatives and neighbors
came to us and said there were witnesses to this man and woman being together. We
lashed her 20 times.”9

The United Nations has also documented cases in which Taliban courts sentenced women
to lashing for committing adultery or having “immoral relationships” with men. In a
November 2019 case in Kohistan, Faryab, Taliban officials charged a man and woman with
“elopement” after the woman fled from an abusive situation in her home, a “crime” for
which the Taliban usually impose a death sentence. Her father and brother, who were

Taliban members, carried out the sentence, fatally shooting her.9s

The Taliban oppose shelters for women fleeing abuse at home, and none exist in areas
under their control. Taliban officials have told Human Rights Watch that in a case where a
woman could not return home, local Taliban authorities would arrange accommodation for
herin the community by rehousing her with another family—not necessarily with

her consent.9¢

94 Emma Graham-Harrison and Akhtar Mohammad Makoii, “After the retreat: what now for Afghanistan? ” The Guardian, July
4, 2021, https://www.theguardian.com/world/2021/jul/o4/after-the-retreat-what-now-for-afghanistan, accessed July 18,
2021.

95 According to the UN, the woman’s husband had forced her out of their home after he married a second wife. The Taliban
arrested the man and women and the court sentenced her to death. The involvement of the woman’s family members in the
killing makes it likely this was a so-called honor killing—murder of women by their own families—sanctioned by the Taliban.
United Nations Assistance Mission in Afghanistan, Afghanistan: Protection of Civilians in Armed Conflict 2019,
https://unama.unmissions.org/sites/default/files/afghanistan_protection_of_civilians_annual_report_2019_-
_22_february.pdf, p. 19 (accessed February 20, 2020). A Pajhwok media report claimed she was fleeing domestic violence
and had sought the assistance of the man to appeal to the Taliban district authorities. “Woman shot dead in Faryab over
alleged elopement,” Pajhwok, November 22, 2019, https://www.pajhwok.com/en/2019/11/22/woman-shot-dead-fayab-
over-alleged-elopement (accessed May 28, 2020).

96 Human Rights Watch interview with Taliban officials (name withheld), Doha, April 28, 2019.
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Recommendations

This report is being published as the United States completes its troop withdrawal from

Afghanistan and the Taliban is increasing its hold on the country, leaving uncertain the

survival of the post-2001 Afghan state. It is vital that Afghanistan’s international partners

continue supporting efforts to protect women and girls from violence and to hold

perpetrators to account.

To Donors

Advocate forcefully that all parties preserve rights protections as provided for in
the 2004 constitution and the laws of the Islamic Republic of Afghanistan,
including the Elimination of Violence against Women (EVAW) law;

Continue support to initiatives aimed at enforcement of the EVAW law, including
training for professional staff and technical assistance and support for provincial
prosecution offices and courts; and

Continue support for women’s protection centers and shelters that offer refuge to

female victims of violence, especially domestic violence.

To the Afghan Government
Services

Provide support for survivors of gender-based violence, including:

o Anew government-supported national crisis hotline for women and girls
experiencing gender-based violence, and ongoing national outreach so that
it becomes widely known;

o Free health care and psychological support for survivors;

o Freelegal assistance for all survivors, including in seeking: orders of
protection, prosecution, divorce, child custody, child support, alimony and
marital property; and

o Expanded support and coverage of Women Protection Centers, with a
minimum of one in every province, to ensure that all survivors of violence
are able to access shelter and safety after experiencing violence.

Expand services within healthcare facilities specifically targeted at assisting
survivors of gender-based violence; and
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Justice

Expand support to legal counsel, paralegals, and legal aid networks to ensure
survivors of violence—particularly in remote and rural areas—can access free
information about their rights and assistance in accessing justice for crimes of

violence, including representation.

Investigate and prosecute all offenses under the EVAW law, not just those for which
there has been an initial complaint by a survivor, and irrespective of whether the
survivor withdraws her complaint;

Strengthen measures to ensure that women and girls are never detained for
“running away,” including sanctions and punishments for police, prosecutors, and
judges who detain and sentence women and girls who do so;

Issue instructions to police and prosecutors that they may not bring “attempted
zina” charges;

Establish a system to receive complaints regarding the administration of “virginity
tests” and appropriately discipline, including through dismissal, government
employees involved in conducting such procedures;

Prosecute “virginity tests” as a form of sexual assault, and prohibit the results of
such procedures from being used as evidence in legal proceedings;

Establish a case management system and uniform criteria for categorizing and
collecting detailed data on all reported cases of gender-based violence. While
protecting individual privacy, make this data public in an easy to access and

use format;

Expand efforts to provide safe and confidential spaces to ensure survivors of
violence report crimes in safety and dignity; ensure Family Response Units have
separate workspaces and office equipment;

Train all police officers and EVAW prosecutors on Afghanistan’s Gender-Based
Violence Treatment Protocol; and

Expand support to defense counsel, paralegals, and legal aid networks to ensure
survivors of violence can access free information about their rights and assistance,

including representation, in obtaining justice for violent crimes.
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To the Taliban

e Immediately cease all cruel, inhuman, or degrading treatment or punishments,
including lashings and executions for zina or other crimes;

e Ensure that women and girls are never punished for “running away;”

e Permit nongovernmental organizations to continue to provide support for survivors
of gender-based violence, including:

o Women’s protection centers and shelters that offer refuge to female victims
of violence;

o Free health care and psychological support for survivors; and

o Free legal assistance for all survivors, including in seeking: orders of
protection, prosecution, divorce, child custody, child support, alimony, and
marital property.

e End all summary punishments of residents, including women and girls, who have
violated local regulations regarding dress and appearance, playing of music, and
other behavior that is protected by international human rights standards; and

e Respect the rights of different ethnic and religious communities to observe diverse
practices with respect to attire, music, and other social activities.
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Appendix: Correspondence with Afghanistan Attorney
General's Office

Afghanistan Attorney General's Office Official Response to Human Rights
Watch, July 28, 2021 (Unofficial English Translation by Human Rights Watch)

Given the current critical situation in Afghanistan, the Attorney General Office (AGO) of the
Islamic Republic of Afghanistan is of the view that safeguarding the country’s
achievements in the last twenty years, the values enshrined in the Constitution of the
Islamic Republic of Afghanistan, particularly, Afghanistan’s achievements in the legal
sectorincluding new legislations, rule of law, and supporting humans rights of individuals
in Afghanistan, particularly women are very important and critical. As part of its mandate to
uphold rule of law, the Attorney General Office of the Islamic Republic of Afghanistan, is
obligated and committed to enforce the laws, particularly, human rights laws of the
country including laws relevant to women rights. Our prosecutors will do whatever they can

to protect women’s rights.

The Islamic Republic of Afghanistan is of the view that “virginity test” of women is against
human integrity of women. In this regard, the Criminal Code, in consultation with
Afghanistan Independent Human Rights Commission (AIHRC) and women rights
organizations and NGOs has been amended. Under the new amendments, obtaining a
court order and consent of the individual undergoing the test is a legal requirement for
conducting virginity test(s). In fact, the new amendments significantly limit circumstances
where virginity test is practiced and at the same time create the necessary safeguards and
protections for victims of domestic violence. The Attorney General Office of the Islamic
Republic of Afghanistan, in addition to supporting rule of law, is strongly committed to
respecting human rights principals. This institution, in order to bring uniformity in its
practices and avoid any legal violations by prosecutors, has been training the prosecutors
on the new amendments and has highlighted the criticality and sensitivity of the issue in

its meetings with prosecutors, training workshops, as well as the AGO conferences.

We also assure you that if any prosecutor or any other member of Afghanistan’s justice and

judicial sector conducts virginity test on any individual in the absence of a proper court
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order and expressed consent of the individual undergoing such test(s) he/she shall be

punished as required by the laws.

The Attorney General Office of the Islamic Republic of Afghanistan is committed to building
capacity of its members and providing the necessary training programs for prosecutors to
increase their capacity in understanding, identifying, and addressing cases of violence
against women. Therefore, AGO, in coordination with and financial assistance of national
and international organizations and NGOs has planned, organized, and conducted tens of
training courses and training workshops on violence against women for prosecutors
throughout Afghanistan. AGO is also committed to increasing the percentage of women
staff in this institution. Previously, only 3 percent of AGO staff were women. Now that
number has increased to 20 percent, and we are committed to even increasing that
number to 25 percent by the end of this year. Now, women have meaningful participation
throughout AGO institutions. They not only work in the high-level positions such as the
Deputy Attorney General Office and Heads of General Departments but also as prosecutors
and other staff in different provinces and districts. To further protect rights of female staff
within the Attorney General Office and ensure a safe and sound working environment for
women staff, we have created a dedicated female staff protection department within the
AGO. This department is responsible to protect female staff of AGO against any potential
gender-based discrimination and/or harassment in the workplace. All these initiatives will

indicate that AGO is committed to upholding gender justice in the workplace.

In part of your report a reference has been made to the so called “running away cases.”
Running away from home is not criminalized under the laws of the Islamic Republic of
Afghanistan, nor the Islamic Shariah law has regarded such an act as criminal. So far, no
woman [in Afghanistan] has been convicted of committing a running away crime.
Therefore, the allegation made in paragraph two of page four of your report that indicates
that running away from home is criminalized under Shariah Law and the laws of
Afghanistan is something that needs to be discussed. Therefore, AGO is ready to create a
specific committee in this regard and in coordination with human rights organizations and
NGOs to consider and discuss whether such a provision(s) exists in Afghanistan laws
and/or Islamic Sharia law and if such a provision exists how it can be possibly revised and

amended.
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The Attorney General Office of the Islamic Republic of Afghanistan received and processed
around three thousand cases of violence against women in 1399(2020). So far, in the year
1400 (2021) AGO has received and processed 1464 cases of violence against women
involving a total of 1626 individuals. These cases have been investigated and processed
with precision and seriousness and, so far, we have not received any complaints in regards

to any irregularities in investigating and processing these cases.

Within the framework of Afghanistan’s Ministry of Women Affairs (MOWA), a commission is
established under the name of the High Council of Violence against Women. Different
institutions are represented in this Council. The Attorney General Office of Islamic Republic
of Afghanistan hereby assures you to raise your concerns, as well as the concerns of other
human rights organizations, in regards to proper implementation of the Violence against

Women Law, as referenced in your report, in the upcoming meetings of the Council.

In regards to the database of cases, AGO acknowledges that such a database has been
created with support from our partners such as the Justice Sector Project (JSSP) with
financial support from USAID, and International Development Law Organization (IDLO), and
we are working to further improve the database. All cases of violence against women are
entered into the database.

In regards to your recommendations addressed to Government of the Islamic Republic of
Afghanistan, particularly to AGO, we would like to say that AGO welcomes your

recommendations and we will continue our effort to uphold rule of law.

In regards to your recommendations addressed to international donors and sustainable
development partners of Afghanistan including the United Nations, the United States of
America, the United Kingdom, the European Union, and other donor agencies, | would like
to say that AGO shares your views, and we believe that those recommendations are very
important and necessary for ensuring rule of law in general and implementing the Violence
against Women Law in particular.
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Afghanistan Attorney General's Office Official Response to Human Rights
Watch, July 28, 2021 (Dari Original)
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“I Thought Our Life Might Get Better”

Implementing Afghanistan’s Elimination of Violence against Women Law

The international reconstruction effort in Afghanistan after 2001 created an opportunity to advance women’s rights. Among the most
important developments was the 2009 Elimination of Violence against Women (EVAW) Law.

“I Thought Our Life Might Get Better” focuses on the experiences of Afghan women in their attempts to pursue justice through
Afghanistan’s courts, and the obstacles they face. Although full implementation of the EVAW law remains elusive, with families and
police often deterring women from registering complaints, the law has driven slow but genuine change for Afghan women. With the
Taliban taking increasing control of Afghanistan, and donor funding declining alongside the withdrawal of foreign troops, Afghan
women’s rights groups fear that laws such as EVAW will be increasingly in danger.

Human Rights Watch urges Afghanistan’s government to investigate and prosecute all offenses under the EVAW law. Donors should
advocate forcefully that any settlement to the conflict preserve protections for women’s rights, including the EVAW law.

A mural calling for an end to violence
against women in Kabul, Afghanistan.
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