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Presentation

The right to adequate housing, despite having been recognized by
multiple international instruments, continues to be a human right
that is consistently violated. Around 20% of the world's population do
not have adequate housing'. In Latin America, informal settlements
generally lack the conditions required to live a decent life, and local
and national public policies fail to radically transform this situation.



It is in this precarious context that the mobility of millions of Venezuelan men and women in the region
occurs, highlighting serious gaps in the enjoyment of economic, social and cultural rights in the countries
where refugees and migrants arrive. As a result, their precarious situation is added to the difficulties faced
by host communities or to become part of an informal housing and land market that does not guarantee
adequate housing.

©IOMY/ Jessica Fernandez

The right to adequate housing is a human right of all people, regardless of their migratory status, official
documentation, gender, ethnic, age, etc. It is also a human right that serves as a basis for other fundamen-
tal rights necessary to guarantee human dignity, such as the right to health, water, education, privacy and
others. During the COVID-19 health emergency, having adequate housing has become a necessary factor to
ensure protection, and in many cases to survive. In the context of the pandemic, Resolution 1/2020 of the
Inter-American Commission on Human Rights recommended that the States Parties immediately reinforce
the implementation of the human rights approach by guaranteeing full compliance with inter-American and
international human rights standards within the framework of their universality, interdependence, indivisi-
bility and transversality, particularly economic, social, cultural and environmental rights (ESCR).

This Legal Guide, as part of the Regional Toolbox for the Mitigation of Eviction Risks, seeks to strengthen the
technical capacity of the 104 partner organizations that form the Regional Protection Sector of the Platform
for the response to refugees and migrants from Venezuela (hereinafter "R4V Platform"), who have been
evicted and/or are at risk of eviction. This is achieved through the identification of housing tenure typologies
in the region, existing alternatives for legal responses and mechanisms available for the defense of the right
to adequate housing. This Legal Guide aims to strengthen the process of analysis and guidance for the po-
pulation by identifying key actors involved in mechanisms that facilitate the reestablishment and protection
of the rights to life, security, liberty and physical integrity for this population.
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Each State in the region has its own institutions, public policies and legal frameworks that must be aligned
with international human rights obligations. The Legal Guide benefited from the valuable contributions of
staff working in the national protection sectors of Ecuador, Brazil, Peru, Colombia, Panama and the Carib-
bean Subregion, as well as the experiences of public officials from the Public Defenders and Ombudsmen's
Offices in Ecuador and Brazil. These entities have strengthened their monitoring and guidance schemes for
refugees and migrants who have faced increased violations of their right to adequate housing in the context
of COVID-19.

The right to adequate housing, like all rights with economic, social and cultural content has a progressive
nature and requires the full use of the "maximum available resources" of the entities in charge of local and
national public policies. This right is related to the possibility of access to justice systems and effective re-
medies. It is a right that also implies immediate obligations of respect, protection and prevention based on
civil and political human rights in which interdependence and indivisibility must be considered in relation
to ESCER. This means that it is a human right, the fulfillment of which is subject to the implementation of
specialized housing and land institutions, laws, local and national public policies and benefit programs and
sometimes judicial decisions.

The State's obligation regarding the right to adequate housing can involve short, medium and, in many ca-
ses, long-term commitments. For this reason, and based on the scope of their missions, teams in the field
must determine the duration of their intervention strategies. In the context of alliances with other organi-
zations, it is important to define the role that each organization plays and what concrete actions they can
contribute to the fulfillment of the right to adequate housing. Specifically, this Legal Guide contributes to:

) Establish the rights of refugees and migrants in accordance with the international obliga-
tions of States in situations of risk of eviction, evictions in progress and post-eviction si-
tuations according to the type of housing tenure or shelters and special protection needs.

) Strengthen the capacity of humanitarian and other organizations to provide support with
a differential approach to communities or families of refugees and migrants, victims or
people at risk of forced eviction and strengthen the role of community organizations that
provide support.

) Refer cases to the relevant authorities that require some type of support/intervention
that exceeds the role of the R4V Platform/ Protection Sector and represent an increase in
the level of exposure of the population to this risk.

) Identify strategic allies that, from a multisectoral approach, can contribute to the defen-
se of the right to adequate housing.

/
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1. The right of refugees and
migrants to adequate housing
enshrined in international
frameworks

Most of the States in the region in which the R4V Platform operates
are party to international conventions, covenants, treaties or
instruments that enshrine adequate housing as a human right?.
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Article 21 of the 1951 Geneva Convention enshrines the right to housing for refugees. However, the Inter-
national Covenant on Economic, Social and Cultural Rights (hereinafter the "ICESCR"), is the most important
international instrument that establishes the current scope of the right to adequate housing. States must
recognize "the right of everyone to an adequate standard of living for themself and their family, including
adequate food, clothing and housing, and to the continuous improvement of living conditions":.

The UN Committee on Economic, Social and Cultural Rights (hereinafter referred to as the "Committee on
ESC rights") is the entity mandated to interpret the scope of the ICESCR and to monitor its implementation
by States parties. Authoritative interpretations of the ICESCR by the Committee on ESC rights are made
through instruments called General Comments.

The Observations of the Committee on ESC rights have identified the following as the most important ele-
ments of the right to adequate housing and the obligations of States in guaranteeing it*:

Legal security of housing tenure. The Committee on Economic, Social and Cultural Rights recogni-
zes that legal security of housing tenure must include all existing legal forms of tenure. Different forms of
ownership can be found across the region, as well as different types of contracts and agreements regarding
housing and land. For example, there is a wide range of forms of leasing, housing loan agreements, coo-
perative home ownership, emergency housing, tenures in informal settlements including land occupation,
and different types of individual, collective and ethnic ownership. "Whatever the type of housing tenure,
all people should enjoy some degree of security of tenure that guarantees them legal protection against
eviction, and harassment or other threats.".

The different types of agreements made by refugees and migrants from Venezuela in the region regarding
the housing they occupy include a wide variety of contracts between private parties with either higher or
lower levels of formality. In relation to all of these contracts, the ICESCR guarantees the prohibition of forced
evictions. Although legal security is the focus of this Legal Guide, taking into account that it mainly refers to
the rights of refugees and migrants, it is also necessary to consider the following elements to identify whether
we are dealing with adequate housing and its enjoyment as a human right:



It should be taken into account that the right to adequate housing cannot be considered in isolation from
the other human rights contained in the ICESCR®, such as the right to health or education; nor from the
rights included in the Covenant on Civil and Political Rights, such as the right to freedom of expression (Art.
19), of association (Art. 22) and to choose one's residence (Art. 12); or the right to be free from arbitrary or
illegal interference in one's private life, family or home, which are essential elements to guarantee the right

Availability of material services, facilities and infrastructure. Housing must contain
certain services that are indispensable for health, safety, comfort, and nutrition.

Bearable costs. The costs involved in paying for housing should be at a level that does not pre-
vent the attainment of other basic needs.

Habitability. Adequate housing provides protection from changes in climate and ensures the
physical safety of the occupants.

Affordability. The elderly, children and adolescents, persons living with disabilities, the termina-
lly ill and other persons with special needs, regardless of their differentiated condition, should be
granted access to adequate resources to obtain housing.

Location. Adequate housing should allow access to employment options, health care services,
child and adolescent care centers, schools, and other social services necessary for the family
group.

Cultural appropriateness. The way in which housing is built, its construction materials and the
policies that support them should allow for the expression of cultural identity and ethnic diversi-
ty, for example, of indigenous peoples and afro-descendants.

to adequate housing.

It is important to emphasize that for this Legal Guide, the right to adequate housing depends on guaran-
teeing access to effective judicial mechanisms that recognize this as a human right. Three key aspects’ for

access to justice on the right to adequate housing are:

Interpretation by the courts: Justice systems must adjust domestic law to international human
rights obligations because on the contrary, the State could be liable in terms of international res-
ponsibility. For example, when a court, tribunal or police inspectorate approves an eviction without
ensuring adequate alternative housing and the right to food and health, this entity is violating inter-

national human rights standards. ®
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° Administrative decisions: There must always be the possibility of access to a justice system that is
independent of governments and to an effective judicial remedy®. The right to access to justice will only
be complete if the intervention of an independent judicial body is possible for cases of administrative
decisions that deny the right to adequate housing.

) Follow-up: The justice apparatus, through its courts or tribunals, should have the jurisdiction to moni-
tor compliance with its decisions. In constitutional matters in some countries in the region, judges retain
jurisdiction until the full realization of human rights is guaranteed and victims may request their interven-
tion at any time.

©NRC/ Nadége Mazars



2. What is a
forced eviction?

The Committee on ESC rights defines forced eviction as "the removal of
individuals, Families and/or communities from the homes and/or lands
they occupy, permanently or temporarily, without providing them with
appropriate legal or other means of protection or access to them™® .
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The Committee on ESC rights establishes that the fundamental elements for determining a forced eviction
are the following:

Transfer, removal and expulsion of individuals, families or communities. They
are forced to leave the homes or lands they occupy, either having a legal title or lacking a title to
support their case.

Against their will, either by means of violence, threats, de facto situations or arbitrary pro-
cedures.

The eviction is carried out without legal protection based on human rights stan-
dards, that guarantee, among others, access to justice, consultation mechanisms and alternative
housing or land that avoid them being left in a situation of homelessness and in violation of other
human rights.

Evictions are not prohibited in all cases; for example, when there are dwellings at risk of disaster due to
unstable land, or when a civil judicial authority returns a property to the owner due to a breach of a private
contract. Regarding the latter, countries such as Ecuador, Colombia, Chile, Peru and others provide adminis-
trative or judicial eviction proceedings for breach of contract by tenants in their domestic legislation. These
procedures have different names depending on the country.

Although in these cases evictions are permitted, it should be kept in mind that even in these situations a
forced eviction could be configured as a violation of the right to adequate housing if the process does not
comply with international human rights obligations. For example, when it does not respect human rights
standards such as due process. These may also involve other human rights violations if they are affected by
threats, aggression, sexual violence or de facto actions, or when the landlord has not been allowed access
to justice.
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Eviction is different from dispossession. Eviction is the arbitrary or illegal deprivation of ownership or pos-
session rights over land or housing, while dispossession does not imply ownership or possession of the
land'! , only inhabiting it regardless of property rights with the purpose of accessing the human right to

adequate housing, as in the case of refugees or migrants who are tenants or who use public land to build
temporary housing.

Temporary housing can occur in different stages. Each stage marks specific dynamics and needs in terms
of protecting people!? . Staff teams in the field must be able to determine which of these stages people or
communities are in so that they can adapt their response:

Stages of an eviction

This is the moment that is
o 1. Risk of eviction characterized by the existence
of factors that make one fear
A a possible eviction, such as
0o, 0 remaining in an area of high
landslide risk or environmental
protection, non-payment of rent,
cut-off or suspension of basic
services (water, electricity, etc.)
or threats from landlords or third
parties.

public authority and a date has
been set, or people are evicted
from their homes by de facto
means.

@ L. There is an eviction order from a
ﬂ N 2. Eviction in progress

This is the situation experienced
by those affected after evictions,
whether or not alternative plans
have been agreed upon with the
authorities.

3. Sitvation following
the eviction
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3. Differential approaches
and the right to adequate
housing.

Legal instruments in the
context of forced evictions.

This chapter takes stock of the main international obligations of States
in relation to populations with special protection needs. One of the most
important aspects for the defense of the right to adequate housing and
the right to not be forcibly evicted is the identification of the rights of
vulnerable populations and the disproportionate effects they suffer.
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This chapter presents the legal instruments and recommendations made by international organizations for each
differential approach. These have the potential to be used by supporting organizations to accompany refugees and
migrants depending on the types of housing tenure they occupy (Chapter 4), along with eviction mitigation measu-
res, which are detailed in this Legal Guide (Chapter 5).

A. Intersectionality

For the analysis of the effects of forced evictions on vulnerable populations, it should be considered that some
people can have several identities or conditions. A person may belong to more than one vulnerable group at the
same time (for example, an indigenous woman who is also a refugee, an elderly person and a person living with a
disability) and, therefore suffer multiple manifestations of discrimination or be more affected as a result.

In General Recommendation No. 25 on gender-related dimensions of racial discrimination, the Committee noted
that racial discrimination does not always affect women and men equally or in the same way, taking into account
that certain forms of racial discrimination affect women to a greater extent than men*®. For example, sexual violen-
ce against certain racial groups or forced sterilization of indigenous women.

The IACHR Compendium on Equality and Non-Discrimination provides an extensive review of the instruments, me-
chanisms, and reports through which the entity has positioned itself on the issue of intersectional discrimination
against groups in vulnerable situations!* . States are urged to consider the intersection of discrimination factors such
as race, age, ethnicity and others to which women, children, LGBTI persons and even human rights defenders are
exposed.

The Inter-American Court of Human Rights has recognized the situation of intersectional discrimination for women
who are affected due to the convergence of several discriminatory factors, such as their conditions of being girls or
women, indigenous people, people living with HIV, people living in poverty, etc. Discrimination is an obstacle that
impedes the access, realization and/or protection of the human rights of those affected® .

The intersectional perspective allows us to understand the complexity of the effects and multiple dimensions of
discrimination. Public policies on housing and related judicial decisions should consider an intersectional analysis
in their handling of cases involving the risk of evictions or eviction events to guarantee the rights of refugees and
migrants.

Below are the main international instruments that support differential approaches and can be applied in eviction
cases in the region.

15



B. Refugees and migrants

Although the current regional dynamic of human mobility from Venezuela is part of the general crisis in
this country, it occurs in different forms, temporalities, and motivations®® . Regardless of migratory status
or the specific situation of international mobility, we must recognize that refugees and migrants are in a
permanent state of vulnerability, exposed to different types of violence and violations of their human rights,
including various forms of discrimination?’. This means that differentiated protection that takes into account
their specific conditions is required®®. Specifically, protection is especially relevant in those cases in which
the cause of their flight has been their persecution or serious violations of their human rights in Venezuela,
in which case they could be subject to international protection as refugees. The United Nations High Com-
missioner for Refugees (hereinafter "UNHCR") has called upon the States to grant this protection in a timely
and adequate manner to persons from Venezuela through the national mechanisms provided for this pur-
pose. UNHCR also indicated that these mechanisms must guarantee basic rights such as access to shelter®.

Several regional and international instruments have enshrined the right to adequate housing for refugees
and migrants, as well as provisions against forced eviction (Inter-American Principles on the Rights of All
Migrants, Refugees, Stateless Persons and Victims of Trafficking in Persons®).

Refugees and migrants commonly encounter additional barriers to accessing housing and/or avoiding evic-
tions for reasons that may include employment conditions, xenophobia, racism, lack of documentation to
regularize immigration status and lack of work permits, among others.

The fear of being expelled from host countries for not having regularized their migratory status has become
a threatening factor for forced evictions from rental properties. This fear has also caused refugees and
migrants: i) to not evidence their tenure over housing in informal settlements where they are at risk of evic-
tion; ii) to no access justice; and/or iii) not seek advice or guidance on their situation and rights.

In addition, sometimes evictions or the risk of eviction may take place in areas of armed conflict, or in situa-
tions where illegal armed actors intervene in the administration or management of properties.

Finally, in some countries such as Colombia, refugees and migrants may decide to leave their housing becau-
se of an accumulation of unpaid rent and to avoid further problems with landlords.
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Recommendations for dealing with cases of forced eviction of
refugees and migrants

o As a preventive measure, facilitate access to user-friendly information and advice on national
processes for the regularization of documentation for refugees and migrants should be ensured,
as well as on procedures for the issuing of work permits and the permanent monitoring of the
implementation of these procedures. These actions are fundamental to avoid forced evictions
based on migratory status and/or type of documentation.

o Conduct awareness campaigns in host communities about the realities and threats faced by refu-
gees and migrants from Venezuela allow them to understand their situations, generate empathy
and activate their participation in the communities.

[ Provide training to Venezuelan refugees and migrants on their right to adequate housing and
related rights, including their right to not be forcibly evicted.

[ For prevention and protection measures aimed at mitigating forced evictions, the organizational
processes of refugees and migrants must be recognized and their capacities for intervening in
specific cases must be strengthened.

[ The participation of civilian migration authorities. Ombudsman’s Offices and human rights agen-
cies in situations where there is a risk of eviction or eviction of refugees or migrants is essential
for guaranteeing their rights, regardless of their migration status.

[ Carry out awareness raising and capacity building activities for authorities with specific compe-
tencies related to evictions, mediation and/or responses to forced evictions to mainstream and
ensure the protection of refugees and migrants.

[ Ensure the adequacy of regulations and the adoption of measures of any kind, including the eli-
mination of regulatory and practical barriers, so that refugees and migrants have access to justice
and protection from police and civil authorities when they face the risk of eviction or are victims
of forced evictions.

o Conduct information campaigns on national processes for the recognition of refugee status and
other international protection mechanisms. Identify cases in which the corresponding applica-
tions for refugee status have already been submitted and/or the respective procedures have
been initiated. In these cases, monitoring should be carried out and the necessary actions should
be taken to guarantee protection measures.

o Refugees and migrants may be affected by additional factors such as sexual violence or internal
displacement, among others. Affected members of this population should be supported to ac-
cess the protection mechanisms established for each of these cases.

17
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C. Gender approach

Land, housing and property are issues that in Latin America have traditionally been managed and controlled by
men. Women's rights over property in families and communities have been limited. This represents discrimination?
that marginalizes them from the decisions that must be made about housing and land (contracts, deeds, inheri-
tance rights, and others). "The interdependence that exists between women's rights highlights the importance of
women being able to enjoy their right to adequate housing and land in order to reduce the threat of discrimination,
different types of violence, denial of political participation and other violations of their economic human rights"??.

©Save the Children /Sacha Myers

Women and forced evictions

In cases where a family or a community is at risk of being evicted or an eviction occurs, women are often more
affected than men; they may be pregnant, breastfeeding, or female heads of households. Recognizing the dispro-
portionate burden they suffer is key to defending the rights of this population. Also, once evictions take place and
women are left homeless as a result, they are exposed to increased risks of violence and sexual abuse?® .

In situations of risk of forced eviction or eviction events in Latin America, women's economic, social and cultural
rights are generally given little consideration. There are no public policies on housing or access to housing that
consider the special conditions and needs of women in evictions** . Multiple reports by Special Rapporteurs on
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adequate housing have insisted on the need to strengthen national legal frameworks to protect women's right
to adequate housing and to adjust the role of the courts to close the gap between legal frameworks and wo-
men's actual access to housing® .

Sexuval, gender and bodily diversity

The IACHR identified that the lack of housing for people with diverse sexual or gender identity increases
their risk of being victims of different types of violence. In addition, in some cases this lack of housing is
related to dynamics of forced prostitution including survival sex, among others. In the case of LGBT youth
without housing, the IACHR has stated that "they experience higher rates of physical and sexual assaults and
a higher incidence of mental health problems?.

Recommendations for addressing cases of forced eviction using
a gender perspective

[ The inequality of women's access to housing and land must be recognized in the design of pu-
blic policies and judicial decisions. This recognition must materialize in affirmative actions and
judicial decisions that contribute to reducing this gap. The realization of the right to housing for
women must start with "necessary access to land and territorial rights"?’.

o Public policies should include, among other aspects: i) Protection of women against domestic
violence that may cause them to abandon their homes; ii) Measures that allow women to have
"access, at an affordable price, to public services, such as water, electricity"?® , education, and
health services; iii) Guaranteeing women's access to temporary shelters for longer periods of
time; iv) Access to housing loans without being discriminated against.

o When there is a risk of eviction or evictions in progress, public entities that have specialized areas
that provide support to women and people with sexual and gender diversity should be informed
of the situation. For example: Women's Secretariats, programs for sexual and gender diversity,
women's centers, etc. In addition, there is a need to identify available support networks for wo-
men, such as shelters, health centers, etc.

o Make use of tools to characterize the special needs of women and LGBTI people in programs that
facilitate support to access adequate housing, provision of alternative housing and consultations
about relocations, evictions, management of shelters and others. These tools should be integra-
ted into consultations and the design of alternative housing plans. Their conclusions should be
considered in the implementation process® .

o It is important to promote women's participation in public policies that facilitate access to impro-
ved housing conditions and to accompany women in legal actions that seek to guarantee their
right to housing and reparations when it has been violated.

19
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D. Focus on children and adolescents

The validity of the principle of the best interests of children and adolescents takes on great importance in
situations involving the risk of eviction or forced evictions that include minors, with an increased emphasis
on the case of children and adolescents who are unaccompanied and/or separated from their parents or
families. The right to adequate housing is a fundamental element in terms of the obligations of States to pro-
tect the best interests of the child. This right should be reflected in public housing policies and in guarantees
that form part of eviction processes of housing they inhabit *.

Lack of adequate housing and forced evictions have profound impacts on children and adolescents and their
physical, emotional and social needs. "Children's health, educational progress and overall well-being are
profoundly influenced by the quality of the housing they inhabit"!. Specifically, the lack of adequate housing
raises mortality rates of children under 5 years of age because of contamination of enclosed spaces caused
by insufficient ventilation and the poor quality of kitchens?®2.
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In terms of mental health, homelessness in children and adolescents can be a vulnerability factor, exposing
them to different emotional problems such as aggression, withdrawal, insomnia and anxiety .

The location of housing is essential for ensuring children's access to schools and education services. When
housing is too far from these places, or if transportation is non-existent or too expensive, it is difficult for
children and adolescents to receive an education®* .

Regarding the impacts of forced evictions, these have multiple effects on children and adolescents, including
their impact on the right to education, which on many occasions may be interrupted due to the eviction.
Furthermore, "it is considered that the effect of forced evictions on children's development is similar to that
of armed conflicts"*. It should be noted that in the case of children and adolescents, refugees and migrants,
the impact is further increased when they are undocumented?®®. In these cases, the risk of statelessness and
invisibility of their human rights is even higher.

Recommendations for dealing with cases of forced evictions of
children and adolescents

) Ensure that refugee and migrant children and adolescents enjoy the same human rights as natio-
nals in terms of guarantees for their rights in eviction processes. This includes accompaniment
by authorities, relocation, non-use of violence, removal and protection of their belongings, etc.

) It is necessary to highlight the presence of refugee and migrant children and adolescents in situa-
tions of risk and in eviction proceedings, through characterizations and censuses that are carried.
These actions should into account the special needs and dangers faced by refugee and migrant
children and adolescents, primarily those who are undocumented. See the Checklist table below
on aspects to be considered for the censuses.

® In all situations related to evictions where children and adolescents are affected, the presence of
entities responsible for the protection of minors and the activation of care routes in cases where
minors are at risk should be required. These risks may include persecution, domestic violence,
abuse, exploitation, and family separation. It is important to identify and activate available inter-
national protection measures and family reunification protocols.

) Plans for alternative housing or temporary relocation to shelters must consider the availability of
space to ensure children and adolescents’ adequate physical and mental development.

) If the mental health of children and adolescents is affected, necessary assistance must be provi-
ded to restore their wellbeing.

21
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of aspects to be included in census questions for children and adolescents.

X

Basic information (age, gender, sex, etc.)
Family composition

Child or adolescent who is head of household
Overcrowded housing conditions

Access to education and related circumstances
Forced labor

Sexual abuse or violence / at-risk

Physical or emotional abuse / at-risk

Risk of homelessness as a result of eviction

Risk of forced recruitment

Risk of being a victim of trafficking networks or smuggling of children and/or
adolescents.

O OO O O O O OO0 0 0 «
O OO0 O O OO OO0 o0 Oo

E. Ethnic approach

The international instruments signed by the countries in the region® establish that the relationship of the
States with indigenous communities and families, regardless of whether they are nationals or not, is based
on their recognition as members of peoples under the protection of Convention 169 of the International
Labor Organization (hereinafter "ILO").

The Inter-American Human Rights System has been very proactive in protecting against forced evictions
of families belonging to indigenous peoples on public lands, granting precautionary measures for cases of
forced evictions in which there has been a disproportionate use of force, destruction of their homes or sour-
ces of livelihoods® . These situations have been classified as "humanitarian emergencies" as the evictions
left these communities without housing, access to water, health services, electricity and sanitation. Cases
of evictions of indigenous peoples, afro-descendants and others protected by ILO Convention 169 can be
linked to internal displacement against which they must be protected in each State based on international
obligations (Guiding Principles on Internal Displacement. UN 1997).



’e

Legal Guide for the Protection of Venezuelan
Refugees and Migrants against Forced Evictions

/

\”

In the case of indigenous settlements in private areas, it is important to refer to IACHR Resolution 03/2018%*
because of its relevance to the situations experienced by indigenous people from Venezuela in host coun-
tries. The IACHR ordered the State of Guatemala to adopt the necessary measures to protect the rights to
life and personal integrity of indigenous families from the Chaab'il Ch'och community who were evicted
from an area that was being claimed by a third party. The IACHR noted that the State did not prepare any

plan to move or relocate the families, which placed them in a situation of great vulnerability.

In the case of shelters or temporary housing, and in addition to the conditions of habitability, access to
public services and security, these facilities must carry out cultural adaptations referred to in Observation
No. 4 of the Committee on Economic, Social and Cultural Rights. IACHR has requested that in the case of

indigenous families, these shelters should be adapted to the cultures of the ethnic peoples®.

Recommendations for dealing with cases of forced eviction
of indigenous peoples, afro-descendants and other peoples
recognized as ethnic groups

) Recognize that these groups are a collective subject protected by ILO Convention 169. Although
public policies, State programs and programs implemented by national and international organi-
zations may be aimed at families, they must recognize the ethnicity of indigenous and afro-des-
cendant people (or others) and in their actions ensure the protection of the ethnic identities of

participants.

) Establish contact with indigenous and ethnic organizations that support the rights of indigenous
or other peoples or that represent them in the region. When possible, and when this practice
does not increase exposure or risk, contact ethnic authorities in the country of origin to find out

how these groups should be cared for and protected.

) Integrate the cultural adaptation of spaces in alternative housing, shelters and relocation pro-
grams. Members of the affected indigenous or afro-descendant peoples Family should be con-

sulted about collective relocation plans.

) Humanitarian actions or housing plans that involve relocations, relocations to urban contexts or
local integration must avoid dispersing families, affecting cultural practices and livelihoods, avoid
the imposition of definitive separation from their culture or not considering a return to their com-

munities as an alternative.
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F. Focus on people living with disabilities

In accordance with the Inter-American Convention on the Elimination of All Forms of Discrimination against
Persons with Disabilities, the States Parties undertake to adopt measures to eliminate discrimination against this
population group in the promotion and provision of housing (Art. Ill, 1. a.).

In this sense, from the point of view of habitability, public policies on access to housing should consider housing
that can be safely inhabited and adapted for the use of people living with some type of disability in their designs.
Housing programs should meet the special access, mobility and use needs of people living with disabilities. The
United Nations has recognized that this housing should enable people living with disabilities to live independent-
ly and be included in the community*! .

In terms of accessibility to physical spaces for people living with disabilities, the theory of universal design and
reasonable accommodation has sought to ensure access to assets and services without any discrimination ba-
rriers of any kind in conditions of equality and autonomy for all citizens exercising their rights*? .

According to the Convention, universal design seeks that all built spaces and services prioritize human diversity,
safety, comfort, efficiency, and equity, among others. It includes meeting the need to facilitate the interaction
of the greatest number of people that includes older adults, obese people, people with excessively tall or short
stature (including children), pregnant women and people with disabilities®.

For example, these include the implementation of ramps, access controls, mechanical measures (elevators, au-
tomatic systems), handrails, stairs, sliding doors, furniture, auxiliary and complementary elements (restrooms,
cafeterias, information points), environmental conditions (lighting), guide surfaces and/or sensory facilities.

Accessibility to the physical environment particularly considers: people with physical disabilities and reduced
mobility, such as users of canes, walkers, crutches, and wheelchairs; people of short stature; and people with
visual disabilities. Similarly, to determine accessibility to the physical environment, an assessment of the acces-
sibility of the current infrastructure is required.

G. Older persons approach

The protection of the elderly is associated with effective guarantees of adequate housing, specifically conside-
ring the impact that housing has on the possibility of accessing adequate health treatment and special care.

Based on this need for protection, the Inter-American Convention on the Human Rights of Older Persons recog-
nizes the need to protect this population and enshrining their specific rights. These include the right to decent
and adequate housing (Art. 24) and to a comprehensive system of care that provides housing (Art. 12).

In Colombia, the Constitutional Court has reiterated the State's obligation to provide special protection to the
elderly by guaranteeing their rights, particularly the right to decent housing and permanent relocation, even in
cases where an eviction is carried out for security reasons or to avoid exposing them to a situation of greater
vulnerability** .
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H. People with critical health conditions approachd

Symptoms of diseases can be worsened by a lack of housing or adequate housing, which means that the reali-
zation of this right is particularly relevant for this population group. As mentioned throughout this document,
the conditions of availability and habitability imply the provision of services such as drinking water and sani-
tation and guarantees of safety against health risks such as cold, wind, rain, etc. In addition, housing must be
located away from polluted areas and its location must allow people to have access to health services.

The Committee on Economic, Social and Cultural Rights recognized that people with terminal illnesses
should have priority in relation to the affordability of adequate housing® . The Special Rapporteur on ade-
guate housing identified a series of population groups that, due to their particular conditions require special
protection. This includes people with health problems, people with complex health needs, those affected by
HIV/AIDS and those with critical illnesses?*® .
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Common recommendations for people living with disabilities,
older adults and people in critical health situations

From the point of view of availability, housing supply policies should facilitate access to housing
that responds to people’s specific needs and the existence of access plans through purchase,
free housing and leasing.

Accompany census or characterization processes that describe the specific needs that alternati-
ve housing or shelters must have. This will guarantee the habitability of people living with disa-
bilities, the elderly and people in critical health situations, as well as including their needs in
judicial processes for evictions that may affect them.

In the case of alternative housing offered following eviction processes, both the housing or shel-
ters offered must include the necessary adaptations to ensure that they can be used by people
living with disabilities, the elderly and people in critical health situations.

Verify and ensure that any eviction procedure is carried out with the observance of medical or
special protection measures and/or needs, including compliance with regulations regarding the
notification of evictions that considers the specific conditions of those affected.

Accompany people living with disabilities, older adults, or people in critical health condition,
during eviction situations to ensure that their rights are guaranteed.

Include specific care pathways for this population and referrals to competent entities in the evic-
tion protocols developed by organizations or communities (or request that they are included in
state protocols).
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4. Right to adequate housing
for Venezuelan refugees and
migrants according to their
housing tenure profile

Due to the shortage of housing, difficulties with accessing housing
and/or the occurrence of an eviction, groups or fFamilies of refugees
and migrants from Venezuela are forced to occupy public spaces,
understood as property owned by local authorities and that are
intended for the use of all the inhabitants of a locality, such as
streets, parks, transportation terminals, etc.
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A. Rental of housing or land

According to the Regional Survey on evictions conducted by the R4V Platform, refugees and migrants from
Venezuela establish different types of private contracts with homeowners in the region for their tempo-
rary settlement. These agreements may involve the renting, use or loan of part or all the dwelling, among
others, and may be written or verbal. In principle, verbal contracts have the same value as written contracts,
although at the time of establishing their scope this may cause conflicts of interpretation. These contracts
are based on the civil laws of each country and specify the rights and obligations of each party within each
type of contract.

In the case of rentals of land, housing or rooms, which are usually for periods of months, weeks or days, re-
fugees and migrants from Venezuela retain their right to adequate housing and specifically to not be victims
of forced evictions. In case of non-compliance with the rental contract (e.g., lack of payment, different uses,
non-compliance with cohabitation rules, etc.), refugees and migrants have the right to have the eviction
determined/ordered by the competent authority as a result of administrative or judicial processes provided
for in domestic legislation in which all formal and material guarantees of due process are respected. Two
types of evictions have been identified in this type of contract:

1. Evictions arising from judicial or administrative proceedings.

In these cases, a judicial or administrative authority, depending on the country, orders an eviction for breach
of the rental contract. In these cases, the judicial or administrative process must take into account the fo-
llowing ICESCR standards* :
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The opportunity to consult with affected persons about the composition of the
household and their needs.

Provide legal assistance guarantees of access to justice and a process based on the right
to due process, including the right to appeal judicial and/or administrative decisions.

Provide adequate and reasonable notice in advance of eviction.

Have the presence of government officials and other institutions involved in the evic-
tion, identify all persons involved in the eviction and be aware of the competencies of each
authority.

Consider the rights of special protection groups such as children and adolescents,
pregnant women, etc., and identify their special needs.

Guarantee alternative housing or shelter agreed upon with the evicted persons that
prevents them from becoming homeless when they do not have economic resources.

Forced eviction cannot be ordered as a punitive measure.

Affected persons must be guaranteed due compensation for any personal or real pro-
perty they are deprived of as a result of the eviction.

Provide timely information to the interested parties on the planned evictions and,
when applicable, the purposes for which the evicted land or dwellings are to be used.

Evictions should not be carried out in very bad weather or at night, except with the
consent of the affected persons.

The Committee on ESC rights, through the activation of the Optional Protocol to the ICESCR, established the
possibility of submitting individual communications on violations of the right to adequate housing to the
Committee on ESC rights®. In the case of contracts between individuals, the Committee on ESC rights has
ordered States parties to provide alternative housing for those who lack the resources to afford it. In the
case of Ben Djazia v. Spain (2015), the Committee on ESC rights established that the State retains its position
as guarantor of the obligations of the ICESCR, even if the eviction is ordered by a judge and involves rentals
between private parties®. This ensures that the evicted persons are not be left in a situation that constitutes
a violation of the ICESCR or other of their human rights.
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Context of tenants and landlords during the COVID-19 health emergency.

The COVID-19 health emergency has caused the loss of millions of jobs and has seriously affected the income
of populations that work in informal commerce, as is the case of the Venezuelan population that has migrated
to countries in the region. This has forced local and national governments to issue temporary laws or decrees
to alleviate the situation of tenants or homeowners® . Although these are not special legal instruments for
refugees and migrants, these laws have contributed to temporarily improving their situation and have acti-
vated the possibility of reaching agreements between tenants and landlords. This has created an important
opportunity for expanding mediation efforts by third parties that are either public or private organizations®™.

Despite the fact that these decrees and laws were used as a tool to protect people during the first months
of the pandemic, they were only in effect for a few months in several countries, leaving the most vulnerable
population exposed to the risk of eviction. This occurred despite the recommendations from the UN Special
Rapporteur on Adequate Housing regarding the need for tenant relief measures while the COVID-19 pande-
mic continues® . Specifically, the Rapporteur reminded the States to consider the following recommenda-
tions based on the right to adequate housing:

Recommendations based on the right to adequate housing in
the context of the covid-19 pandemic

) Prohibition of evictions for late rental payments. Evictions scheduled prior to the pandemic shall
be suspended.

° Freezing of rent payments and prohibition of increases, including their regular readjustment.

® Prohibition of termination of rental contracts, except for criminal behavior that affects other
residents.

) Guaranteed access to housing, including financial support.

) Implementation of compensation schemes for landlords affected by the lack of rental payments

due to the pandemic.

) Ensure that no essential services are suspended or denied for non-payment, late payment or
underpayment of rent or mortgage payments.

Beyond public policies and judicial decisions, mediation, understood as the intervention of a third party
accepted by the parties to a conflict that seek to transform it. This has become an important instrument for
resolving tensions arising from housing contracts in the region.
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Chapter 5 evidences how the experiences of mediation in conflicts between tenants and landlords in Ecuador,
Brazil and the Dominican Republic have proved to be a best practice for dealing with situations of risk of evic-
tion or eviction processes that are underway. In these cases, mediation considers both the situation of those
affected by evictions and landlords who in the informal real estate market may also be vulnerable people.

2. Evictions under duress or provoked by the use of violence or de facto situations.

These are situations in which refugees and migrants are forced to leave their homes due to different situa-
tions involving violence or threats. These situations may arise from conflicts between tenants and landlords
due to a breach of contract (usually due to lack of payment), following a request to vacate the housing
without a cause for breach (such as when the landlord wants to use it for themself or a family member),
or sometimes for reasons related to xenophobia or coexistence issues. These situations occur regardless of
whether the tenants have written or verbal leases.

©O0xfam/ Mario Nifio

In these cases, there may be intervention not just by the landowner, but also by gangs or third parties in the
area. In contexts of armed conflict, there may be participation by illegal armed groups in the management
of land or housing. On many occasions these situations can include not just threats and violence, but also de
facto actions against refugees and migrants, such as cutting off public utilities, withholding goods or docu-
ments, inappropriate proposals and sexual harassment and violence. These actions are used as mechanisms
to pressure tenants to pay the rent or to expel them from their homes.

An expulsion from a dwelling by private individuals or armed groups under these conditions constitutes a
crime, whether it is a threat, sexual harassment, or violation of residence, etc. The typology of these crimes
may vary according to the legislation of each country and must be investigated and punished® . Persons ex-
pelled from a dwelling using violence should be considered as victims of internal displacement in accordan-
ce with international law®* . This implies the provision of assistance from mechanisms for victims of forced
displacement that exist in each country to provide care, protection, and reparations.
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Seek free legal advice from NGOs, universities and human rights organizations (Ombudsman's
Office, Public Defender's Office, Ombudsman's Office, etc.), especially those that also have expe-
rience in mediation and/or conciliation (see Chapter 5.b. of this Legal Guide for more information
on mediation). In terms of legal advice, the tenant's manifest disadvantage vis-a-vis the landlord
due to their lack of knowledge of the legal system in which they are acting should be considered.

When there is a judicial or administrative process, the specific needs of the family group or
community (for example, the situations of pregnant women, minors, sick people, refugees, etc.)
should be presented to these authorities so that they can be taken into account in the eviction
process and in the options offered by public authorities.

Obtain documentation of contracts, utility bills and rental-related communications (text messa-
ges, chats, etc.). In the case of verbal contracts, it is important have witnesses who can attest to
the conditions under which they were agreed. This will contribute to preparations for correspon-
ding legal actions, opposing possible forced evictions and participating in mediation processes or
dialogue scenarios.

See Chapter 5.b. for special recommendations based on the experience of public and private
organizations in mediation and/or conciliation between owners and refugees or migrants.

When the landlord or a third party uses violence or threats to expel them from the dwellings, it
is recommended that complaints are filed with investigative and/or local police agencies that can
intervene to protect the tenants. In situations where these complaints may put them at greater
risk from armed groups or third parties, the accompaniment of human rights organizations, pu-
blic oversight agencies or international organizations is essential to reduce risks. This accompa-
niment can be provided either by filing complaints or creating public visibility of the situation, if
appropriate, and/or accompanying those affected to reduce risks and avoid evictions.

When accompanying situations of de facto expulsions, it is very important to evaluate that the
actions taken do not increase the exposure of those affected and increase their level of risk. In
each case, an evaluation should be made with the communities and the authorities should be
involved to offer protection and possible relocation routes to shelters or alternative safe houses.

In cases involving armed conflict or generalized violence, the priority should be to protect the
life, liberty, security and bodily integrity of those affected through mechanisms that allow them
to leave their homes safely, protect their property and find alternative housing or safe shel-
ter that guarantees confidentiality. Human rights oversight and protection agencies and entities
should be involved as long as they have not been infiltrated or influenced by armed groups or
groups that provoke violence.
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B. Settlements in public spaces

These occupations, in some circumstances, may hinder public services such as circulation on roads or the use
of recreational spaces, such as parks . Their occupation is not the result of a contract or an agreement, but
due to the need to have a place to protect themselves. On many occasions these occupations are carried out
collectively and the occupants generate some type of organization to cook, monitor and manage solutions.

Settlements in public spaces do not generate a right of occupation over these areas. However, in certain cases
it has been pointed out that the principle of legitimate trust must be considered. This means that due to the
State's permissiveness or tolerance in the occupation of these spaces, people have generated an expectation
of a housing solution, which obliges the State to grant them a transition period and relocation alternatives®.

These settlements always involve a risk of eviction through rapid processes that are usually carried out by
police. Even in these cases, refugees and migrants must have their human rights respected and not be evic-
ted without a previously consulted and defined alternative® .
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The first and most important action should be to open a channel for dialogue and consultation
with local authorities regarding the situation of families occupying public space. A best practice
is to have a round table with local and national government entities, community/family represen-
tatives and national/international organizations that accompany the families.

These roundtables or dialogue spaces should be based on the recognition of the human rights of
the occupants, including their right to adequate housing and to not be evicted without a housing
alternative (see Chapter 5.c. Intervention in the construction and monitoring of plans agreed
upon between authorities and communities at risk of eviction or that have been evicted).

Accompany the collection of information about the people involved in the eviction process and
their special protection needs, including people who plan to permanently settle in the area, who
are in transit to other cities or countries in the region and/or who want to return to Venezuela
(see Chapter 5.a. Characterizations of risks of eviction or evictions).

Activate protection networks and provide a warning about the eviction or risk of eviction to those
who can provide assistance, alternative housing, legal advice, money transfers, etc. for the prior
identification of services and their availability at the time of eviction.

In these cases it is very important to be able to agree with the authorities on how the eviction
will be carried out in order to avoid disproportionate use of force and harm to the occupants.

Support judicial and administrative processes aimed at protecting Venezuelan refugees and mi-
grants. If appropriate, contribute to gathering evidence, submitting petitions and reviewing the
adoption of other protective actions in favor of their human rights, in domestic legislation or
international instruments.

Facilitate understanding about the relocation or alternative housing options proposed to indi-
viduals or families by public entities, for example: implications and conditions of the proposed
shelters, location, safety and circulation conditions; the proposed option for sick people, children
and adolescents; transfer of assets; evaluation of the proposal for temporary or long term stay;
type of administration of the shelters; and internal rules, etc.

When carrying out eviction operations in public spaces, take into account that the agreements
with public authorities must contain clear rules on: provision of legal assistance/guidance ser-
vices; date and time of eviction; clarity regarding the inter-institutional response; activation of
biosecurity protocols; and mechanisms provided by government and humanitarian community
services that respond to the specific needs of those affected.
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C. Public and private shelters

Shelters are spaces established to provide temporary protection to people who lack adequate housing and
whose human rights have often been violated. People arrive at shelters either because they are homeless or
because they are linked to relocation programs for evicted persons.

These are places that are administered by the State as a guarantor of their rights or administered by third
parties delegated by the State. They can also be emergency spaces administered by NGOs and national or
international civil society organizations, as well as religious organizations or places (camps or settlements)
managed by international organizations in coordination with State entities.

As temporary emergency solutions to flagrant human rights violations, shelters seek to temporarily provide
adequate housing, facilitating the realization of the right to an adequate standard of living and other inter-
dependent human rights such as education, health, the rights of minors, drinking water, etc.*®Considering
the serious situation in Venezuela and the health crisis caused by COVID-19 in Latin America, new shelter
spaces have been opened or existing ones have been expanded in accordance with the programs establi-
shed in each country®.

Shelters are temporary and sometimes precarious solutions in relation to the cultural requirements and ri-
ghts of persons with special needs such as people with medical needs, the elderly, people living with disabili-
ties, indigenous peoples, separated or unaccompanied children and adolescents and pregnant women. The
temporary nature of shelters implies that at the same time, and in consultation with the families, individual
or collective solutions must be sought for the right to adequate housing.

©UNHCR/ Felipe Irnaldo
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Recommendations for public and private shelters

o The shelters must be able to guarantee the initiation of consultations by public authorities in
charge of housing policies with families and communities on the topic of possible relocation to
alternative housing plans. These consultations should also be accompanied by entities in charge
of public oversight and the protection of human rights.

) To make these consultations operational, it is advisable to establish a working group with pu-
blic entities, accompanying organizations and the affected people. These consultations should
consider the characterizations of families and communities to seek adequate solutions to their
specific needs based on their human rights.

° It is not always possible for there to be collective solutions and for families to be offered different
housing solutions. Therefore, consultations must take into account the needs and expectations
of each household.

) Although the shelters are temporary solutions, it is the States' obligations to ensure that people
will not be forced to leave them without being offered a housing solution or the possibility of
staying in another shelter, unless there are breaches of the rules of coexistence established for
each shelter.

[ Once in the shelters, the corresponding authorities should be asked to provide guidance to refu-
gees and migrants on the mechanisms for accessing documentation, health, education and other
programs offered by the State.

) To avoid discrimination and exclusion against refugees and migrants from Venezuela, work must
be carried out with other populations that are also staying in the shelters.

D. Territories of indigenous peoples, afro-descendants and
other peoples protected by ILO Convention 169

The territories of indigenous peoples and afro-descendants in Latin America, primarily those located on
the international borders that Venezuela shares with Colombia, Brazil or Guyana (but not exclusively), have
received refugees and migrants from Venezuela who are members of indigenous communities, as well as
other population groups from rural and urban areas.

Three international instruments are essential for defining the territorial rights of ethnic peoples in the re-
gion: ILO Convention 169%°, the American Convention on Human Rights and the OAS Convention on Indige-
nous Peoples. These instruments establish the framework of indigenous peoples' rights to their territories
under the following principles:
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The States recognize the communal ownership of indigenous, afro-descendant and
other peoples over the lands they occupy, regardless of their titling by governments.

States must recognize the rights of indigenous and other ethnic peoples as collective sub-
jects, as well as guaranteeing their individual rights. These peoples must be consulted on public
policies that affect them®?, for example, plans for their reception in shelters, relocations or public
policies that regulate their temporary or permanent mobility®?, with the aim that the communities
or members of the refugee or migrant peoples maintain their indigenous identity.

As a general principle, occupations that occur in the territories of ethnic peoples, regardless
of their title or form of ownership, do not generate any rights for the refugee or migrant individuals,
families or communities that occupy them. In any case, States continue to have an obligation to
protect their territories.

In the case of peoples living on the borders of several States, they have guarantees establi-
shed by international instruments to maintain cultural, family, and economic relations, regardless
of national borders®. This implies a range of agreements between States and the authorities of the
indigenous or ethnic peoples of those territories.

If they are not indigenous peoples of trans-border or binational peoples, the indigenous
authorities that govern the territory, with the support of the State, are the ones who must provide
authorization for the use of the territory, for example, to build shelters or set up camps for refugees
or migrants.

Evictions from the territories of ethnic peoples may lead to additional displacement as a
consequence of internal displacement. Faced with this situation, States have an obligation to take
protective measures that favor displaced persons, particularly due to the special dependence of
these population groups on their land®.

©UNHCR/ Felipe Irnaldo
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Recommendations regarding territories of indigenous,
afro-descendant and other peoples protected by ILO
Convention 169

) The promotion of temporary or permanent occupations in the territories of indigenous peoples,
afro-descendants or other ethnic peoples to establish housing for refugees or migrants without
considering the collective territorial rights of the host communities and their ethnic authorities
protected by ILO Convention 169 should be avoided.

) In the case of accompanying refugees or migrants who settle in the territories of ethnic peoples,
coordination should be made with the ethnic authorities that govern the territories on how to
manage the land tenure or housing situation of the people who settle in the collective territory.

) Housing or shelter programs offered to members of indigenous or other ethnic peoples from
Venezuela in indigenous peoples' territories in host countries must have been consulted with the
community that exercise communal ownership of the titled or traditional territories under the
protection of ILO Convention 169.

() Evictions and/or mediations on housing and land evictions, which are carried out in the terri-
tories of peoples protected by ILO Convention 169, must be carried out or coordinated by the
authorities of the ethnic peoples who own the territories.

The following is an inventory of legal or paralegal actions based on practices identified in the region or cases
from other regions in the world to provide legal support to populations at risk of eviction, with an eviction
in progress, or have already been evicted.

The inventory is intended to provide guidance on protection actions and possibilities for accompanying tho-
se affected by forced evictions based on the framework of rights presented above and the types of housing
or land tenure that are most common among refugees and migrants from Venezuela in the region.
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9. Inventory of key measures in
the region for the mitigation of
forced evictions

In order to respond to the consequences of evictions faced by a community, a
family or an individual, usually, dialogue spaces or roundtables for consultation
and negotiation are formed between those affected and State authorities, in which
the obligation to consult and offer an alternative to those affected by evictions is
made effective. In these spaces, local or national governments offer housing or
shelter programs or other alternatives and the State’s offer is presented to those
affected, whether individually, as a family or collectively (For example, in relation
to health, education, housing, protection, subsidies, etc.).
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A. Characterizations of eviction or eviction risk

The collection of information about the profile of communities and families and the identification of their

situations of vulnerability are a basic tool for demanding the right to adequate housing for the following
reasons:

Facilitates informed dialogue with authorities and support organizations.

Identifies specific needs of individuals, families and communities that are at risk of evic-
tion, which should be considered in public policies and judicial decisions.

Report on the situation of habitability, availability of public services and legal security,
among others, in which individuals and communities find themselves in relation to the right to
adequate housing.

The characterization processes, either for a family nucleus or a community, should produce relevant infor-
mation about: i) negotiations that may take place with public authorities; ii) the support provided by oversi-
ght and human rights organizations that accompany the processes; and iii) measure access to justice during
any phase of the eviction, regardless of whether it is a community, a family or an individual®.

In addition to community efforts, and with or without the support of accompanying organizations that is
identified as a best practice in the document accompanying this Toolbox, characterizations are a basic tool
that should be obligatory for the official entities responsible for assisting the refugee and migrant popula-
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tion. Appropriate public policies and judicial decisions depend, to a large extent, on studies that consider the
specific needs of people at risk of eviction or who have been evicted. Characterizations can include one or
several dimensions; for example, they can report on the psychosocial situation of those affected or focus on
the legal conditions of the housing. This decision should be based on the short and medium-term assistance
needs, and in each circumstance should be evaluated with the communities based on their expectations,
time frame, most pressing needs, or long-term strategies.

Here we suggest recommendations for following up on the characterizations carried out by States in com-
munities or with families of refugees and migrants from Venezuela:

Facilitate participation through representatives in planning spaces for characterization works-
hops. In the case of small groups, people could be convened in public spaces in the territory
or place where they are located, such as community houses, plazas, sports courts, providing a
timely and clear call for participation®®.

If general characterization workshops are going to be carried out, the communities must be in-
volved in the actions to: i) communicate and convene the community’s participation in advance;
ii) provide the necessary resources to carry out the workshop: refreshments, transportation,
logistics, etc.; and, iii) prepare messages and provide adequate information to the population®’.

If the population includes people from ethnic groups, translators should be available to facilitate
interaction. If possible, processes should be agreed on with the respective ethnic authorities.

Verify the availability of people for the characterization activities. Ensure that children and adoles-
cents, refugees and migrants, women and people belonging to LGBTI communities, older adults
and people living with disabilities, as well as other populations that have special needs, can par-
ticipate in the characterization methodologies. The formulation of the questions should consider
the vulnerability conditions of the people.

Clearly inform participants that all information provided by individuals will be kept confidential
and request guarantees that the information will not be used for other purposes.

In certain cases of threats or situations of violence, the characterizations carried out by public
entities may put the inhabitants of a community or a family at risk. In case of this risk occurring,
the State should be asked to evaluate other mechanisms to obtain information or suspend the
characterizations or censuses.

The people in charge of the characterization activities must be properly identified and act with
transparency.

Sufficient documentation of all characterization activities should be created or requested and
accessibility to communities or families should be established.
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The following checklist of conditions for carrying out characterizations is illustrative but not exhaustive.

of conditions for carrying out characterizations®®

v X
O O Thereis no coercion by private third parties, either the Armed Forces or
armed groups.
There are no threats or risks to community leaders or processes and there haven’t
O O
been any related antecedents.
O O Thereis no social conflict that can be made worse by the characterization.
O O There are adequate and voluntary conditions for participation.
o O The process has been duly informed in the design of its stages and selection of
actors, participants, methodologies, etc.
o O Carrying out the characterization will not increase the risk of refugees and migrants

from Venezuela.

©Save the Children/ Sacha Myers
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B. Legal elements to strengthen mediation processes
between individuals and between individuals and the State.

Mediation is a method through which parties resolve a conflict with the intervention of a third party that
facilitates dialogue and helps them reach an agreement (hereinafter, "Third Party Facilitator"), or to prevent
the eventual emergence of a conflict. At the end of the process, the agreements reached are recorded in a
document or minutes. In some countries, such as Colombia and Peru, the term "conciliation" is used, while
in others, such as Ecuador, the term "mediation" is usually used.

In general, this mechanism may have different effects depending on the conditions under which it is carried
out: i) the setting in which it takes place; ii) the qualities of the Third Party Facilitator; and iii) the observance
of formalities.

When mediation takes place outside a judicial process, it is an extrajudicial mediation (or extra procedural as
itis called in some countries), as opposed to judicial mediation (or intraprocedural), which takes place within
the framework of a judicial process.

In terms of the qualities of the Third Party Facilitator, a legal mediation requires the third party to be an ex-
pert in conflict resolution and authorized to intervene in this practice. This classification includes authorized
mediation centers where mediations are facilitated. When it is a "community" mediation, the Third-Party
Facilitator is a leader with community recognition and a high level of social commitment who is also endor-
sed by the relevant authority.

Depending on the formal stages that are followed, the mediation can either be formal or informal. For exam-
ple, in Ecuador, mediation with the Ombudsman's Office is informal, and the resulting decision does not
have the effects described below, while mediation with the Public Defender's Office is a formal mediation
that generates effects in legal proceedings.

Without ignoring the legal framework in each country, the following are the effects of the act of mediation
or conciliation:

Res judicata: Verify whether disputes resolved through mediation can be subject to review
again.

Enforceability: Establish whether the agreements reached contain clear and enforceable
obligations that can facilitate a more expeditious judicial process.

Procedural requirement: Verify in each case whether the judicial process that orders the
eviction has mediation as a requirement.

Suspension of court orders: Verify whether the mediation allows for the suspension of
eviction court orders, as in the case of Brazil.
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In accordance with the above recommendations, it is important to identify and take into account the effects
of each type of mediation in accordance with the national legislation of each country. It is also necessary to
be aware of the documents produced by mediation, as well as the procedural consequences of compliance
with the agreements reached.

In contexts involving the risk of eviction of refugees and migrants from Venezuela who are tenants of private
properties, discussions and dialogues are carried out between landlords and tenants with the participation
of third-party facilitators. These do not necessarily constitute mediations in the strict sense. These third par-
ties may be NGOs, community-based organizations, or any neutral facilitator. This is a situation that occurs
in countries including Colombia and the Dominican Republic® .

Taking this situation into account, it is important to clarify that based on the civil law principle "every agree-
ment is law for the parties", the agreements reached by landlords and tenants in these situations are bin-
ding, even when their enforceability requires procedures that are different from those established for me-
diation proceedings. It will also be important to confirm the validity and effect of these approaches and
their resulting documents within the framework of a judicial proceeding and in accordance with the local
legislation of each country. It is also important to consider situations in which mediation is not the appro-
priate tool. For example, in cases where armed groups are involved, or people are coerced. This means that
it is always necessary to verify that there is consent from the parties to initiate and/or continue with the
process’ and that there are no risks to the safety and bodily integrity of the participants.
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It is necessary to distinguish between mediation and withdrawal. The latter consists of an optional
waiver by the claimant of their claims. Its effect is either the termination of a judicial proceeding, in
the event of withdrawal of all the claims constituting the claim, or the exclusion of the withdrawn
claim from the proceeding. In addition, the dismissal of a claim prevents future claims and terminates
it definitively.

Considering the situation described above, choosing mediation does not consist of the claimant wai-
ving their requests in a judicial proceeding, unlike withdrawal. It is a mechanism that facilitates rea-
ching agreements on the claims of the parties, both within and outside the framework of a judicial
proceeding.

A best practice that has been adopted in the Dominican Republic is the organization by partners of
massive and individual legal advice sessions using virtual media to provide guidance to refugees and
migrants who are at risk of eviction. In these spaces, information is provided about their rights, the
eviction procedure (in accordance with the case), where to go when a forced eviction occurs, when
there are situations of intimidation, threats, and/or when the owners or administrators of the dwe-
llings resort to the arbitrary suspension of basic services (water, electricity, gas, blocking of parking)
to place pressure on the tenant and without any legal authorization.

It is also useful to identify authorized mediation centers, which in some countries include mediation
centers in universities and certain public entities. For example, in Colombia, the Municipal Public
Defender Offices, which are oversight bodies that form part of the Public Prosecutor's Office, offer
this mediation service in relation to various issues including home protection and evictions. It will
also be necessary to ensure that the migratory status of refugees and migrants does not constitute a
barrier that impedes access to these mediation centers.

In the case of ethnic territories, in mediations involving land and housing, it is necessary that the
mediations are carried out by the respective ethnic authorities or authorized by them and ensure
that the concepts addressed in the mediation include those related to the culture of the place of
accommodation’?.

Despite the advantages of this conflict resolution methodology, we recommend evaluating the rele-
vance of mediation for each particular case, since the implementation of this practice may increase
the risks faced by refugees or migrants from Venezuela and/or increase their level of exposure to
these risks.

The following checklist of conditions for conducting mediations is illustrative but not exhaustive.
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of conditions for conducting mediations

X

There is a willingness on the part of the parties to engage in dialogue and mediate.

The necessary information about the parties and the conflict is available before the
mediation starts.

There are no threats or risk of violence from either party towards the other, nor
from external agents.

A neutral third party is available to conduct and manage the mediation.

Physical spaces are available so that the mediation can be carried out in safe
conditions.

0O O O O O O K
© 0O 0O 0O 0 O

The parties have been previously informed about the process and its effects.

C. Design and follow-up of plans agreed upon between
authorities and communities in eviction situations.

In this Legal Guide, we present a catalog of factors that should be considered in the framework of consul-
tation spaces to design a relocation plan or an adequate housing program for refugees and migrants and/
or the communities in which they live based on their human rights and the obligations of States that have
been reviewed in this Legal Guide.

Consultation is an instrument used by public authorities to present a plan or project in order to obtain the
views of citizens and discuss the scope and consequences of the proposed initiative. As seen above, the
Committee on ESC rights has established that procedural guarantees in cases of evictions include "a ge-
nuine opportunity to consult with the persons affected" and when the persons affected by the eviction do
not have access to a genuine opportunity to be consulted”. When those affected by the eviction have no
recourse, States must "take all measures within their means to provide alternative housing, resettlement or
access to productive land, as appropriate"’*.
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Recommendations for the accompaniment of communities or
families in consultation processes for eviction situations

For consultations to be "authentic", they must be as broad as possible, have been convened in
due time and communicated in a manner that is appropriate to the situation experienced by the
affected parties.

A summons to participate sent to just one affected sector of the community, for example, just to
men, or communication to a family lacking resources through a notice posted in a distant public
office, are examples of summons that violate the rights of those affected.

The consultations should help reach agreements on the manner and time in which the evictions
will be carried out, as well as the entities and organizations that will accompany them. It is par-
ticularly important to define aspects such as: the role of public security; the disposition of the
evictees' property and its protection; and the way in which sick people and people living with
disabilities will be moved and cared for.

Censuses, characterizations, or their updating are important for consultation processes. Com-
munities and households should demand updated information prior to the consultation process,
considering that this instrument has a direct effect on the results of the consultation and the
negotiation of housing alternatives. They should also emphasize especially vulnerable groups.

Due to the number of families affected or in accordance with organizational, ethnic or commu-
nity processes, calls to participate in consultations are sometimes communicated to community
or family representatives. Communities should be able to decide whether to participate in the
consultations through their representatives or to participate more broadly.

In the case of family consultations, the accompanying organizations and the State must ensure
that the women who are part of the household are invited, taking into account the discrimina-
tion that they have historically experienced in terms of housing and land.

Consultations should always consider situations of threats, violence or coercion that families or
communities may suffer. It is recommended to request that the State evaluate the most conve-
nient places for the consultations, the level of risk involved, and the security measures necessary
to hold them with the affected communities or families.

Ensure that when carrying out consultations, public authorities provide full information on the
causes of evictions, existing plans related to the land where people will be evicted from and
proposals for alternative housing, relocations or the conditions of shelters that are offered as a
housing option. If technical information is available, they should offer advice so that people fully
understand the information.

Sometimes it will be necessary for communities to request additional information from public
authorities. In these cases it is important to resort to the constitutional remedies for access to
public information established for each country.
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A consultation process should conclude with a record of agreements and disagreements. It is im-
portant that the minutes are as complete and clear as possible, bearing in mind that they will be
proof that the community or family was, or was not, adequately consulted, and it also evidences
the commitments reached on alternative housing, shelters and social care routes.

Prior, free and informed consultations with indigenous peoples, afro-descendants and other peo-
ples of ethnic origin (“tribal” in the terms of ILO Convention 169), have a special legal framework
and are mandatory when plans, programs or administrative policies affect them, as in the case
of plans for relocation and construction of shelters for refugees or migrants who are indigenous
peoples from Venezuela in the region.

Accompanying the follow-up of the agreements is as important as the agreements themselves.
The fulfillment of the agreements may involve months or years for the definition of budgets,
urban projects, construction of housing or provision of housing or official shelters, which is why
it is essential to involve control bodies such as the Ombudsman's Office, etc. in medium and long
term follow-up.
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of conditions for the implementation of consultations

v X

o O The competent authorities called for consultation with the affected people in a
timely manner.

o O Prior information has been provided regarding the stages of the consultation and

the issues to be addressed, including housing alternatives.
The census of people or communities to be evicted has been updated.

All sectors in the community are represented in the consultation.

There is no threat or risk to community leaders or members, nor have there
been any historical threats or risks.

Security conditions have been established for carrying out the consultation.

0o O O O
0o O O O

The community has access to technical assistance if required.

D. Actions in the Inter-American Human Rights System and
the United Nations Organization

1. Precautionary Measures before the IACHR

During urgent and serious situations in which serious and irreparable harm may be caused to persons or
groups of persons, the IACHR may order a State Party, at its own initiative or at the request of a party, to
adopt preventive measures in order to protect the human rights of such persons’ and to prevent such harm
from occurring.

Understanding the importance of the right to life and its relationship with other human rights, the IACHR has
on several occasions ordered States to adopt precautionary measures in favor of communities or families
that are in a situation of vulnerability due to an eviction from their lands or homes’. The particularities of
these cases in the IACHR are related to: the existence of families belonging to indigenous communities; the
presence of children and adolescents, the elderly and women; the disproportionate use of violence; the
destruction of the belongings of those affected; and the claim of lands inhabited by those affected by a third
party or by the State.
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How to file a precautionary measure before the IACHR?

Taking into account the criteria of seriousness (the serious impact of an event on the protected right) and
urgency (the imminence of the risk or threat) of the situation, as well as the irreparable nature of the da-
mage (the effect cannot be repaired or restored), any person or group of persons may file a request for
precautionary measures before the IACHR on their own behalf or on behalf of another. This procedure does
not require a lawyer and is free of charge.

Development of a request for a precautionary measure

Q 1. Assessment of the situation

o o O a. Criteria of urgency and seriousness.

b. Irreparability of the damage.

\Noy 2. Construction of the request for precautionary measures

a. Personal information from the applicant.
/ " \

b. Description of the facts.

c. Reference to complaints, petitions or requests
previously submitted to the authorities.

d. Information on existing precautionary measures.
e. Indication of the protection measures requested.

f. Information on whether another request
has been made to the IACHR.

to the addresses

3. Forwarding the request indicated by the IACHR

I 4 Send the request and supporting or through its website.
documents

St
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Regarding the description of the facts, it is important to take into account the following:

Recommendations for filing an injunction to prevent a forced
eviction or to mitigate damages

) The request for a Precautionary Measure to the IACHR must give a clear and detailed account of
the situations that gave rise to the risk of eviction, for example: the threats received, the plans
from local administrations, pressure from private parties to evict them or reasons for the order
forcing them to leave their homes, etc.

) It should be a story that follows a chronological sequence of events and logically tells how the risk
of eviction arose and evolved, as well as who was involved.

) Place a special emphasis on describing why this is a serious and urgent situation in which the
IACHR should intervene to prevent or mitigate the damage. For example: if the eviction is carried
out, children will be forced to live in the street; the eviction puts the life of an indigenous com-
munity at serious risk; the eviction puts a family at serious risk of human rights violations.

) Assess the current situation of the beneficiary or beneficiaries. It is important to identify what
type of people or communities are at risk, what their condition is, their specific gender, ethnic
and diversity needs and the possible damages if an eviction were to occur.

) If possible, include a copy of all documents that indicate the seriousness and urgency of the be-
neficiary's situation, as well as the imminence of the eviction (eviction threats in emails, chats,
pamphlets, court orders, press reports on the case, etc.).

The request for precautionary measures can be made through the IACHR website, for which the applicant
must register and fill out the form. This must contain the information indicated above”’.

2. Submissions to the Committee on ESC rights

Individual communications are a mechanism for reporting violations of human rights to the Committee on
ESC rights contained in the ICESCR’® by States Parties that have recognized the competence of the Commi-
ttee on ESC rights.

In line with the development of the right to housing in the United Nations system, the Committee on ESC
rights has ordered States Parties through its rulings to provide adequate housing solutions to persons evic-
ted by the owners of the private residences where they lived”. In May 2020, the Committee on ESC rights
ordered the government of Argentina, through an interim measure, to suspend the eviction decreed by
a national court of six families living in Villa 15- Buenos Aires in order to avoid irreparable damage to the
affected families®.
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How to submit a communication to the Committee on ESC rights®

Any person or group of persons may submit a communication to the Committee on ESC rights on their own
behalf or on behalf of another person. It is not necessary to have a lawyer.

The application does not require any special format, although it is recommended to follow the models and
guidelines provided by the different Committees. It should include the following:

Recommendations for submitting a communication to the desc
committee

° Basic information about the victim (name, nationality, among others). If the communication is
submitted on behalf of another person, proof of consent must be provided. The wish that the
identity of the applicant and/or the victim be kept confidential must be stated.

) A full, detailed, and chronological description of the facts on which the communication is based,
including an explanation of why the events described constitute a violation of the ICESCR®2.

° Indication of the rights allegedly violated is recommended, as well as remedial measures desired
from the State Party.

) Explanation of the remedies exhausted at the local level with the authorities and judges of the
State Party, as well as the filing of the complaint in other international entities. Copies of these
procedures should be provided.

At any time during the individual communication procedure, and before a final decision, the Committee on
ESC rights may facilitate an amicable settlement between the parties. It is important to note that any indivi-
dual communication to the Committee on ESC rights must be submitted within one year of the exhaustion
of domestic remedies, unless it can be proven that the referral of the complaint within that period would
not have been possible.
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B. Final recommendations

on evictions in the context of
the COVID-19 health crisis.

On the occasion of the COVID-19 health crisis and in response to the prevention
measures ordered by the States, the United Nations Special Rapporteur for Adequate
Housing made the following recommendations for immediate adoption by the States
Parties in relation to the inhabitants of informal settlements®®. The most important
recommendations are highlighted below and should be considered when dealing
with public authorities and in judicial processes related to the refugee and migrant
population during the COVID-19 pandemic.
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Suspension and/or prohibition of any procedure that prevents residents
of informal settlements from remaining in their homes.

Assistance to strengthen local community structures so that they can
participate with local authorities in crisis management and the design
of assistance plans for residents of informal settlements.

Ensure the granting of financial relief on rent payments, together with
the prohibition of cutting water and electricity services.

Preventive education through campaigns to ensure permanent access
to information on COVID-19, health practices, available support, etc.
This information should be available through different media and in lo-
cal languages®.

S5
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